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De Term. S. Trinitatis, 1724. 


the Time of the Decree. Mrs. Lutterell ſurviving Mr, Lut- 


terell, married Sir Jacob Banks, by whom ſhe had Iflue two 
Sons, and died; and Sir Jacob Banks and the two Infant 
Sons were Parties to the Decree, After the making of which 
Decree, Sir George Rooꝶ and his Lady being dead, and hav- 
ing leſt an Infant Son, and Executors in Truſt, the Executors 
lent 5000 J. to Mr. Ab on a Mortgage of this Truſt Term 
for 200 Vears, which Mortgage was approved of by a Maſter, 
and the Money placed out in Purſuance of a Decree that had 
been made in another Cauſe touching an Account of the Eſ- 
tate of Sir George Rook. 8 | De des 
And now the Cauſe was reheard [ A] before the Lord Mac- 
clesfield; when it was inſiſted in Support of the Decree, that 
the ſame being made by the Lord Couper in 1706, (eighteen 
Years fince) and fo many Things done in the mean Time; as 
the Lending of an Infant's Money, put out by a Decree of 
this Court with the Approbation of the Maſter, and lent by 
Executors in Confidence of ſuch Dectee, and as it were, 
the Hands of the Court; It would be very hard to reverſe 
ſuch a Decree ; [ſo that if there were any Difference to be 
found betwixt this and the Caſe of Ivy verſus Gilbert, that 
Difference, though but a ſlender one, ought to be allowed, 
and the Deeree to ſtand. And it was much infifted, ' that 
in the principal Caſe there was a moſt apparent Difference; 
the Money being by the Deed appointed to be raiſed and paid 
at a certain Time, (viz.) the Portions for the Daughters at 
their Age of Eighteen or Marriage; and though the ſubſe- 
quent Words were, or as ſoon afterwards as the ſame can be 
raiſed out of the Premiſſes, as aforeſaid ; yet this muſt be ſtill 
underſtood to mean in ſuch Time as might beſt anſwer the 
Intent of a Portion, ſo as that the Daughters might 
have their Money in a -reaſonable Time to advance them, 
which could not be done by the yearly Profits; theſe being ſo 
ſmall, as not to be ſufficient to pay the Money in twenty 
Years, and would rather bean Annuity than a Portion. | 
. Beſides, the Settlement in the Caſe of Ivy verſus Gilbert 
was made in 1651; when the Word Profits was not taken 
in a Senſe fo „as to extend to Profits ariſing by Sale: 
But according to the natural and obvious Import of the Word, 
ſignifying the annual Profits or Rent of the Land. And this 
was mentioned as one (a) of the Reaſons for the Deeree in 


[A] Note; The Decree of the Lord Macclesfield in the Caſe of 
verſus Gilbert, and which was affirmed in the Howſe of Lords, (vide Vol. 


2, 1 3-) occaſioned this Rebearing. 
GG VL 3 no  * 


3 


De Term. S. Trinitatis, 1724. 


Neither in the Caſe of Ivy verſus Gilbert was there any 
Money put out with the Approbation of the Court, which 
was to be endangered by the Determination then made; more- 
over, that was allowed on all Hands to have been an hard 
Caſe, and for that Reaſon not to be extended: That the 
Lending Money on an Eſtate decreed\to be mortgaged or fold, 
was not to be diſcountenanced ; and though it might be ob- 
jected, that the Words of the Truſt of this 200 Years Term 
4 being, to Iraiſe the Money by Rents and Profits, or by Leaf- 

ing for three Lives at the old Rent, or by the granting of 
Copyhold on Fines ; though it might be objeQted, that the 
Word Profits cannot here be extended to a M ? 
the Leaſing is confined to three Lives, and at the old Rent; 
yet that would be no Conſequence, becauſe in Conveyancing 
it is common to make Uſe of many unneceſſary - Words; for 
Inſtance, to ſay, that the Portion be raiſed by Rents and 
Profits, or by Leaſing; Merging Ive fall z and yet the 
Word Selling implies all the reſt. That in the Caſes of Butler 
verſus Duncumb (b), Corbet verſus Maidwell (c), and Rereſby 
verſus Newland 65 the Father or Mother of the Daughter 
were living, wha, it was to be preſumed, would take Care 
of their own Child; and in thoſe Caſes the Mortgage or Sale 
deſired for the Raiſing of the Portions was a Mortgage or Sale 
of a Rever/ion, That if in Anſwer to 2 Time 
ſincę the Decree it ſhould be alledged, that the ſaid Decree 
was againſt an Infant, to whom no Laches can be imputed, 
and who, as ſoon as of Age, applied to be relieved againſt it ; 
to this it might be replied, that as the ter ar Ulay l 
was an Infant, ſo was alſo the Son of Sir George Rook, whoſe 
Money was lent under the Decree: of the Court, and with 
the Approbation of the Maſter, upon this very Term, Which 
my Lord Cowper had decreed to he ſold as aforeſaid ; and it is 
obſervable, that whenever an Eſtate is decreed to be mort 
gaged or fold for the 1 Money, Infants concerned 
therein have not a Day given ,-aſter their Attaining their 
Age, to ſhew Cauſe, neither is. their Infancy, eich 
_ Laſh, With Regard to the Rehearing, of this Cauſe, the 
ſame was ſaid to be a Matter not of Right, but merely diſ- 
cretionary : The Court might either grant - a;[Rebearing, or 
refuſe it; and on this Rehearing might open the Decree, or 
deny ſo to do. And the Diverſity uſually taken at this Time 
of Day is, between Profits generally, and yearly Profits, the 
former, extending to ſignify the Land itſelf, or the Profits 
which it will any Way yield. c e 3 


von. 640, 655: 
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Affit mative 
Statutes im- 


ply a Nega- 
tive. 


On the other Side it was urged, that the principal Cale was 
pot to be diſtinguiſhed from that of Toy and Gilbert; that the 
10,0c0 J. was to be raiſed by Rents, Iſſues and Profits; or by 
Leaſing for three Lives, or ninety-nine Years determinable on 
three Lives :at the old Rent ; or by granting Copyholds on 
Fines ; ſo that, though it ſhould te admitted that the Word 
Profits, if left general and at large, would extend to any Pro- 
fits, as well thoſe ariſing by Sale or Mortgage, as ſuch asſhould 
be produced annually; yet in the preſent Caſe there were 
Terms of Explanation, which reſtrained it to ſignify only 


-annual Profits; or elſe, why was the Power of Leaſing, or 


granting Copyholds, added? Nay, even in the Way of Leafing, 
the Party was obliged to reſerve the ancient Rents ; and could 
he that was diſabled to leaſe for leſs than the ancient Rent, be 
imagined to be intruſted with a Power to ſell? That ſuppoſing 


che Truſt were to raiſe the Money by Rents, Iſſues and Pro- 


fits, or by ſelling a Moiety of the Lands during the Term, 
could it be thought that, by Virtue of the Word Profits, the 
Truſtees might ſell one Half, and alſo by their expreſs Power 
to ſei}; diſpoſe of the other Half? which yet, by the Con- 
ſtruction contended for, they might do, but that this would be 
monſtrous to the higheſt Degree, | 

As to what had been obſected, that the Decree in the Caſe 
now rebeard was made eighteen Years ſince, and that Money 
had been lent on the Term decreed to be fold; no Precedent 
could be ſhewn, where Matters [happening ſince the Decree 
were ever allowed to add to the Strength or Reaſon thereof ; 
neither could Arguments of Compaſſion alter the Caſe, which 
muſt be governed by the expreſs Words and plain Intention of 
the "Truſt ; though, conſidering the great Portions by which 
the Daughters of Mrs. Lurterell (now Lad 


y Banks) were pro- 
vided for by her former Huſband, and alſo what a Charge this 


10,000 J. in Queſtion, together with the Intereſt thereof, would 
bring on the Inheritance, and on the Son and Heir of the Lady 


Ranks, it was moſt reaſonable that her Eſtate ſhould be caſed of 
this Burthen as much as poſſible. 1 . 


- That if the Money had been to be raiſed by Leaſing, or 

ting Copyholds, and not otherwiſe, there would be little 
eſtion, but that the "Truſtees, in ſuch Caſe, could not ſell or 
mortgage ; now here theſe Words were plainly implied, theſe 
Affirmatives manifeſtly inferred a Negative; and this was the 
Reaſon {e) of the Decree in the Caſe of Butler verſus Duncumb, 
So in our Law Books it is the general Doctrine, that Affirma- 
tive Statutes imply a Negative [Bl]. | 

(e) Vol. 1. 452. 


[B] See a remarkable Inſtance of this cited 
in the Caſe of The King verſus Burridge, 


the Reporter in his Argument 
Further ; 
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Further: Where the © Work and Tres of Settlement are 
lain, -it is improper to ar Inconveniencies ariſing 
; from ſach 2 NN Settlement which order 
„ or-as-ſoon aſter as the 
ſame could be raiſed by the Means aforeſaid, might have order- 
ed the Payment thereof at the Daughters Age of forty Vears) 
the ſame Settlement which ſecured to the Daughters in the prin- 
cipal Caſe a Portion of 10, ooo. might have given them but 
:Y one thouſand Pounds; in which Caſe, had they complained 
never ſo much, they could not ſhave been relieved ;. or ĩt might 
have provided theſe Portions for ſuch of the Children q dhe 
Marriage only as were otherwiſe, unprovided for, or as ſhould 
be unprovided for at the Death of the Father and Mother, as 
in the Caſe of Corbet and Maidwell; that the Caſe of Sit Wik 
loughby Hickman (J) v. Sir St Anderſon, was allowed _ 
to ve been an hard Caſe upon Daughter; but there the 
Court ſaid, * 3; noe relieve her dun they o 
make a new 3 7 | 
Lord Chancellor: principal Caſe in ſome Things differs 
from that of t ay but not materially, and in many 
ReſpeCts is not ſo hard a Caſe as that was. It is very obſery- 
able, that here in the Settlement of the Tregonwell Eſtate, "the | - 
Truſt of the 200 Years Term is not ſaid to be for Forti- ; * 7 
ons for Daughters, but only the Sum of 10, oo0 1. „„ 
the Term in Mr. Lurterell's Settlement, that is for raiſing Por- * I 
tions for Daughters, and thereby the Portions: and Maintenance 2 
are provided; ſo that in the Caſe in Queſtion, none of the Ar- 
giant drawn from the Neceſſity of raiſing Daughters Porti- 
ons within a reaſonable Time are applicable, the Money to be 
raiſed here being a Bounty and not a Portion. | "3 
T cannot but.think.is to have bat.a n Nen + Y 
in the Caſc of Butler v. Duncombe, that all Truſts of Terms 23 


the he Money of — 1 2 N >. 
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* 9 | 2 
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natural of che Word Profits is confined to ſuch as are 
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ſerye thereof has been extended, , 
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De Term. S. T. — 1724. 
1 3 e ſablequenr Words were thought to abridge i it; but 
ſtill any one not a Lawyer would underſtand it in the reſtrained 
| In the principal Caſe it is a Stretch to conſtrue it 2 
wiſe, by Reaſon of, the ſubſequent Clauſe of Leaſi Leaſing JO 
Lives at "Rack Rents, and of granting Copyholds. It might be 
as well inſiſted, that the Truſtees might make a Leaſe for | four 
Lives, or for:Years, determinable upon the Death of four pre 
or that they might make a Leaſe for Years, wing leſs than 
the old Rent, as to ſay, that under this Fruſt they might make 
a Mortgage or Sale of the Term. And the Caſe has been 
rightly- put, that ſuppoſing the 'T ruſt were to raiſe the Money 
by Rents, Iſſues, or Profits, or by Sale of a Mejets Af. the the 
Premiſſes, there could be no Queſtion but that the Word Profits 
would not warrant the Truſtees to ſell the other Moiery. 
I is in he. So that I ſhould not have made this Decree, but the ſame 
D nc diving been made, and this being a Rehearing; as it is in the 
the Court Diſcretion [D]-of the Court whether they will grant a Rehear- 
whether or ing, it is equally ſo whether they will do any Thing thereon. 
pede cr oreover, when an Infant's Money has 6 lent die a De- 
The Court Cree, and by the App robation of a Maſter ; for the Court to 
will not make another — ſetting aſide this Security, would be - 
in ep Dif- make the Court fight againſt itſelf and act inconſiſtently; all 
culty ſet a- 
fide a Securi- Which renders it more proper to apply to a [ſuperior Court. 
1 in, as the Court never gives any Aid a a Purchaſor or 
er aDecree, Mortgagee without Notice, this is a ſtronger Caſe ; for tho 
ry vg whe here is Notice of the Settlement, here is alſo Notice that 
Maſter. Court has declared and decreed. that the Term thereby raiſed, 
and the Truſts declared concerning the ſame, impower the 
Fruſtees to ſell the Premiſſes for raiſing the Money for the 
Daughter of Mrs. Lurtereli; and a Power to ell, implics 2 
Power to mortgage, which is a conditional Sale. 
Wherefore, if the Defendant Banks, the Heir at Law of 
Mrs. Lutterell, (afterwards Lady Banks) would have the Opi» 
nion of this Court in the Caſe, and is for ſetting aſide thèſe de- 
curities on which the of Sir George Rook, now be- 
longing to his Infant Son, is it ſeems neceſſary ſor him 
to bring an original Bill. ever, I will reſerve Liberty ſor 
Mr. Banks to apply to the Court, that ſo he my have Time to 
adviſe with his il what Method it may be proper for him 
tw UE! this a gk on we dope 


i n 


1 ct f of th He 
— r. 
Commons, the Court, on the — Wan Ly" the Caſe, and the Decree no 
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De Term. S. Trinitatis, 1724. 
unleſs the Heir of the Mortgagor (who was alſo Heir of the 
Obligor) would join in the Conv and the Heir had 
200 J. of the Mortgage Money for joining; whereupon the 
Queſtion was, whether this 2000. was Aſſets? PR 
Tord Chancellor: This is not Aſſets, having been paid to buy 
— off the Obſtinacy of the Heir, and not for the Value of his 
Equity, which was worth nothing. ; N 
z. Aaams verſus Peis ce. 725 
2 xt NE Adams, poſſeſſed of ſome Leaſehold and other Perſo- 
clesfield. nal Eſtate, had a Son and two Daughters; and dy his Will 


gave to the Value of about 2000 J. a- piece to his two Daughters, 
and deviſed ſeveral Leaſehold Eſtates to his Son, and if his Son 


ſhoulddie within Age, then the Premiſſes deviſed to his Son, to go 
to his Daughters. The Reſidue of his Eſtate the Teſtator bequeath- 


ed to his Daughters, and made his Brother the Plaintiff Executor. 
The eldeſt Daughter married the Defendant Doctor Pierce, 
who before Marriage ſettled a Ground Rent of 99 J. per Ann. 


on his intended Wife and her Iſſue in ſtrict Settlement, and alſo 


ſettled 1000 J. Part of the Wife's Portion. & 

The ſecond Daughter married a Freeman of London, and 

before the Marriage the Executor, with the Conſent of the 

intended Huſband, aſſigned over good Part [of the Portion to 

Truſtees for her ſeparate Uſe, and to be at her ſeparate Diſpoſal. 

Both the Daughters and alſo the Son were Infants, and the 

Son, having by Aſſent of the Executor entered on the Leaſehold 

Premiſſes, died during his Infancy,» whereby a conſiderable Per- 

2 Eſtate (to the Amount of about 4000 1.) came to the two 

au WE | tro, Ms 

The Plaintiff, the Executor in Truſt, brought this Bill to paſs 

his own Accounts; and that the two Huſbands, in Conſideration 

of the Increaſe of their Wives Portions, might make additional 

Settlements ; eſpecially the Citizen, who out of his own Eſtate 

had made no Settlement before. | * 

; Tord Chancellor : The Executor is here Plaintiff, and not 

dhe Huſbands; if the latter had aſked any Aid in Equity, the 

DOourt would have refuſed granting it but on ſuch Terms as 
ſhould appear reaſonable. + N hy. = ER 


5 - But the Executor having aſſented to the Legacy 


of the 
Years is de- Leaſchold Eſtates to the Son, this is an Aﬀent likewiſe to the 
viſed to 4. Deviſe (g) over to the Daughters, who have thereby gain'd a 
_ _ legal Intereſt in ſuch Leaſehold Eſtates, which I cannot take 
B. and the from them, nor diveſt them of what is already veſted in them 
Executor af- by Act of Law. * | 
ſents to the Deviſe to A. this is a good Aſſent to the Deviſe over. 

| (x) See the Office of Executors, Oftavo Edition, p. 234- 
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Indeed, with Regard to ſuch Part of the Eſtate as conſiſts in If Money be 
Money, the Executor being but a Truſtee thereof for the Wives, deviſed to an 
the Court can chuſe whether they will let the Huſbands havethe — | 
Money without [making a ſuitable Settlement upon their Wives; — 
but the Defendant or Pierce having made a Settlement be- the Court 
fore Marriage, and being a Perſon” eminent in his Proſeſſion may refuſe 
as a Clergyman, and poſſeſſed of great Preſerments in the _— 
Church, let him take the Money due to his Wife. 2 


A... 


Alſo as to the other Huſband ; he being a Linen-Draper Tho', if the 
in Cornbill, a Man of great Dealings, and in a thriving Way; — 
the Proviſion which his Wife will be intitled to by the Cuſtori the Huſband 
of London is a good Proviſion ; and the Money coming to the 


them by the Executor's having aſſented to the Legacy, being the Cuſtom 


B* Marriage Articles Money was laid out on Securities; and à - celler King, 
greedto be inveſted inLand, and ſettled on the Huſband for Life, Money is ar, 
Remainder to the Wife for Life, Remainder to the firſt, &c. Son of ticled to be 
the Marriage in Tail Male, Remainder tothe right Heirsof theHuſ- invellet in a 
band. The Huſband and Wife died, leavingonly one Son, who be- Purchaſe, 


d if the Lands were purchaſed, he would, as the only Iſſue, 

be intitled to the purchaſed Premiſſes in Tail, Remainder to minder to 

himſelf in Fee as Heir to his Father; and ſince a Fine only e 

would enable him to diſpoſe of the Premiſſes, which Fine might ther Wife 

be levied as well in Vacation as in Term : For theſe Rea nor Iſſue, and 
the Petitioner applied for an Order, that the {Money ſhould — by's 

be paid to him, agrecably to what had been done by the Lord oY. 
Parker in the Cale of (b) Short verſus Wood, and many others Lands if ſet- 
of the like Nature; for that it would be a vain Thing for the tled; yet the 
Court to enforce the Makirig of a Settlement; which, as ſoon CORR 

as made, might immediately be defeated. Otherwiſe, had” Mage i be 
there been a Remainder to a third Perſon, as in ſuch Caſe the paid to 4. 3 
Settlement could not be defeated without a Recovery, and the fortieri they 
ſame not being to be ſuffered but in Term, (before which the —— 

Tenant in Tail might die) therefore the Court has been tender either Wi 
of taking away ſuch Chance from the Remainder Man. or Iſſue j but 


| ſee the Note on the other Side. 
(b) Vol, 1. 471. 
Vor. III. D Lord 


Huſbands, excluſive of the Leaſehold Eſtates already veſted in of Londen, 


ing come of Age petitioned the Lord Chancellor, that in Re. OR 


De Term. S. Trinitatis, 1726. 
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Lord Chancellor : 1 cannot ſee why I ſhould not have the like 
Regard for the Iſſue in Tail, as for the Remainder Man; it is 


2 the Son (the Petitioner) in this Caſe, before he can 


ight on a Purchaſe, and ſettle it, may die, leaving Iſſue; and 
this is a Chance of which I would not deprive ſuch Iſſue. Alſo 


here may be a Wife whom I may hinder of her Dower. And 


though Mr. Solicitor General Talbot preſſed this Matter with 
ſome Earneſtneſs, for the Petitioner, the Lord Chancellor de- 


clared he could not do it, until he ſhould be better ſatisfied 
from Precedents [G]. | 


[] Afterwards, in the Caſe of Mr. Onſlow (cited in that of Milli verſus 
Banks ant' 8.) the Lord King declared his Perſeverance in Opinion as to this 
Point, obſerving, that the Levying of a Fine is a Thing of Time, there being 
ſeveral Offices to paſs ; and the Writ of Covenant is to be under the Great 
Seal. All which Impediments not being to be removed in an Inſtant, the 
Tenant in Tail may by them be prevented from perfecting a Fine, though 
never ſo much intended by him. But yet, after all, the preſent Practice con- 
forms to the Lord Parker's Opinion: Nay, if a Feme Covert is intereſted in 
the Money articled to be laid out in Land and ſettled, her Coming into Cour, 
and conſenting, will be ſufficient to diſpoſe of ſuch her Intereſt. As to the 
Objection made by the Lord King in the principal Caſe, that by this Means 
a Wife might be hindered of her Dower ; if the Party applying for the Mo- 
ney were married, it would, without Doubt, be expected that his Wife 
ſhould appear in Court, and give her Conſent thereto, 
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Dame = ors Lewin, Fl EN 

Lunatick, Widow of Si r 2 
William Lewin deceaſed, Plain row 9 
by her Committee, | | | ooh 


George Lewin, 27 ſy Daune. +: 


IR William Lewin, a Freeman of London left 0, Vb 
[a Lunatic] 27 Iſſue, and left his C 


cuſtomary Part ? Fele iy mr 
fioners it to the Lord Mayor d Alderg 
what the Cuſtom of London was i 
of March, 1726, the Court of 
hary heard Council on both Si 
there was an 8 
16 Wapian, who before 
accepts of a Settlement u 


to the 9 of the Court. v Vis 
The Queſtion ſent to the Court of Aldermen to be d 
mined being thus returned to the Court of * | 
Lord Chancellor King ordered the Return to be quallied' for 
8 d 2 the Lord Ne and Aldermen ſhould 


certify 


JG 


— 


— — . = _ — — — — — 


* 
2 


certify a direct Anſwer to the Queſtion, Affirmative or Ne- 


W — 
— 
9 


gative. On the 11th of Apri/ laſt the Court of Lord Mayor 


and Aldermen certified, that having inſpected ſome further 8 


Precedents, which they were not apprized of before, they did 


It is ſuffici- 
ent, if the 
Cuſtom of 
London be 

certified by 
the Recorder 
at the Bar 
ore fenus. 


find, that if a Woman, before her Marriage with a Freeman 
of London, accepts of a Settlement upon her, to take Effect af- 
ter her Huſband's Death in Gaſe ſhe ſurvives him, of Part of 
his Perſonal Eſtate, (without taking Notice of the Cuſtom of 
London) ſhe is thereby barred of her cuſtomary Part of his 
Perſonal Eſtate. wile, ain weed; x p 

And now it was objected that this Return ought not to be 
received, becauſe not figned by the Recorder; and that it was 
reaſonable, where Properties of ſo great Value, as thoſe which 
the Citizens of London poſſeſs, are to be determined, that the 
Returns ſhould be with the moſt preciſe and exact Certainty. 


Now one might be prevailed on to {ay by Paro, what the 


ſame Perſon would not venture to give under his Hand. 

To which it was anſwered, that in the Precedents in 
Raftal 143. and C. Car. 361. The King verſus Bagſhaw, 
both which are Certificates of the Mayor and [Aldermen, 


the [A] Recorder makes this Return ore tenus, & non aliter; 


and ſo likewiſe is the Opinion in Salt. 192. the Mayor of 
Thetford's Caſe, where Holt, Ch. J. ſays, that at Common 
Law no Officer was bound to fign a Return; and the Sta- 
tute of fa York obliges a Sheriff to do it, but does not ex- 
tend to Mayors, Coroners, or other Officers. Z 
Lord Chancellor : The Recorder is not bound to ſign this 
Return, bat did formerly come” to the Bar in Perſon, and 
ounce it ore tem, and the Mayor or Recorder is not 
within the Statute of Tork; fo that the Return is well 
enough. The Reaſon of the Cuſtom in the preſent Caſe 
ſeems to be, for that the Wife does not here truſt to the 
Cuſtom of the City of London for her Proviſion. Where- 
upon the Lord Chancellor declared, that the Wife was in 
this Caſe barred of her cuſtomary Part. - 
The Precedents produced on this Occaſion (and the firſt a 
very N. one in Reſpect of its Conſequences) were 
as follow : _ h 25 87 
Lib. de antiquis Legibus, 30 H. 3. Anno 1246, De Doti- 
bus Mulierum London.” Eodem Anno Die Lune prox' prius 
Hokeday [B] adjudicat” fuit in Guildhall, quod Mulier cert 
A. ak # 4 4a 4H a4 7 ; { 4 


& 
D 5 SHA | 
ILA] But note; If the Certificate be falſe, an Action lies againſt the Mayor 
and Aldermen, and not | againſt the Recorder; for it is their Certificate 
by the Recorder. Hob. 87, Day verſus Savage. 
[ZB] The firſt of Auruft  Hoketide, Hocday or Hoftide (cædes) Diem ob- 


ſervatum tradunt in memoriam omnium Danorum ea die clanculd & ſimul, 
in Anglia ubi tum dominabantur, à Mulieribus fere occiforum. Vide Spel- 
man's Gloſſary Verbo Hocday, & Funii Etymologicum Anglicanum. 
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dicti Vi ſui per ings Lone Brew e W 

Tous Vyel & Nich' Batt Vic“. Eodetn Antio te Lame pri 


vincula Sancti Petri, acceffit Henricus 5 
eta mino Rege emiſſus, a d Sanctum Martin 
ad audiend* Recordum quod 


in hoc Rotulo prenotatur. De quo Judicio lere be e 
conqueſta fuit Regi, & invenerat plegios 
illud eſſe falſum unde Quer. Thidem — * 
Civibus perlecto illo Recordo, ac univerſis Brevibus 
Regis, quæ dicta Margareta impetiverat, lectis & additis; ditit 
lazale: Ego non dico quod Judicium iſtud fit falſum, 
: ſed debilis eſt proceſſus ill', cum nulla fit mentio in Recor- 


do iſto de Somienitions Adtedforiceam diftzr {dargarete 


19 


* of cum Johannes Vyel Vir illius fecit teſtamentum, non 
termitlate - 


«« pertinebat ad veſtram Curiam, tale 
Cives reſpondetunt, non fuit neceſſe ad illos ſummonend 
borta defuncti habuerint, cum ipfi ſemper prontpti-fuer* © 
rent ſe ſtare ad rectum dict 
tandem potuimus illud placitum terminare per aſſenſum dictur 


partium nihil calumniantium, & petentium fore ccclefiaſti- ' 


eum, et ſicut Dominus Rex nobis per Breve ſuum illud tet- 


minare precepit. Tandem, multis Altercationibus inter Jaſ- 91 60 
ticiar* & Cives faQis, dixit Juſticiarius, quod oſtenderet is 


omnia Domino Regi & Concilio ſuo, & ſic receflerunts Pol. 


tea, ac ſolummodo cauſ#s ill [C] cepit Dominus Rex Ci- 
per Breve ſuum 


vitatem in manu ſua, & commiſit eam 
Will'o de Haverille & Edr'o de Weſtm* ad cuſtodiend' ſaly* 
in Vigil' Sci“ [ Bartholomei z unde 


uerant, & non potuefunt ejus im 
Shook eorum 1— Ling Mus 
cepit Sacram* de Cleric' & de univerſis ſervientibus 
rtinebant ad Vicecomites, ut eſſent attendent' ei, 
re & Vicecom* Balliva ſult fic amotis. Poſtea, in His 
ninicà ante feſtum Sanctæ aces unt | 
& dies 


jor & Vicecom' in manibus ſuis-per 
datus eſt ad reſpondend' de — fog — coram R E 


Baronibus ſuis in ctaſtino Trandatons i Edr'i apud W 
Vol. III. 


[C] In the Margin of this Entry there bs rd 


been uſual for this unhappy Prince to ſeize the Liberties 
his Hands. 7 


argaret®: in Cutid noſtri, & 


t fait par as Marr IF 
garetæ Vyel, diz Lunt privs Hokeday a anno 50 


Major & Cives acceſſerunt 
ad Regem apud Woodſtock, oſtendentes ei quod nihil deli- 
de Haverille © 


a- 


"De Term. Se Michaelis, 172 27. 
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c ch 08, 1688, Robert Handeock, a Freeman rr Londen, 
ded, and * Invento) Was exhibited of his Eſtate; one 
whereof, mh otherwiſe would have belonged to 

1 0 dow, FM Of es m to. be. divided — bis 
four ana es r 9 the Teſtator did cove- 
nant before Nate © leave his Wife 1000 J. which is 


ne 3 60450 and allowed out of his whole 


From the | | = 
Common | Aris. "An E was taken of the Eſtate 
_ of po 6 Freeman of London, and a Moicty of 


the ſaid Fn 1 amongſt the Children ; for that the 
Widow. was provided for A Articles of Agreement before 


lage..... 


21 Naw. 1721. An Inventory was taken of che Eſtate 


om Graden amongſt the Or * the * 
| bes ided for by the Settlement [D]., I= 


Caſe 6: case & 4 verſus Barly & Banſon. - | 


TIE 1 Illiow Banſon, ſeiled i in Fee of dame Freehold and alſo 
Aer of the of ſome Copyhold Lands, which he had ſurrendered 


Rolls. tothe Uſe. of — and being very much indebted by 
One has two M „Bonds and Gmple Contra, and having a Wi 

Sons A. and and five Children, (viz, Chriſtopher, Erith, Blizoberh, Mary 
row three and Cecil; ) by Will dated the 1 7th of Fanuary 1724, "deviſed 
Daughters d hu Freehold and Copybold Lands io the Defendant Bar- 


bis Lands to ey and his Heirs, in Truſt to ſell the ſame for the beſt Price 


be ſoldtopay he, could get, and in the firſt Place to pay off all Incum- 
1 brances the Premiſſes, and alſo all his juſt Debts. He 
and mies ai. deviſed alſo his Perſonal Eſtate to the ſame Truſtee, 3 in Truſt 


fing by Sale Gl 0 he beſt Adin, and after the Teſtator's Debts 

> apply the Money ariſing by Sale of the Perſonal 
2 Tab the g 00 be by Sale of the 
por a _ Real Eſtate, : amongſt his five Children, in Manner therein 
eldeſt Son A. at twenty-bwie, the Reſidue to his four you 


nger Children equally. A. the eld- 
Dee. | 


D 1 is to be obſerved, that Queſtions touching the Cuſtom of 2 : 


or the future, happen leſs frequently than heretofore ; it being enacted 


by 11 Geo, 1. cap. 18. That it ſhall be lawful for all Perſons who, after 


*<. the firſt of June 1725, ſhall become free of the City of London, and for 
* de unmarried, and not have Iſſue by any former 
© Marriage, to diſpoſe of their Perſonal Eſtate. $Se#. 17. 

But if — 4 Perſon, who ſhall be free of the City, hath agreed or ſhall 
c apree „in Conſideration of Marriage or otherwiſe, that his Per- 
« ſonal Wer de diſtributed accordin to the Cuſtom of the City; or 


* in Caſe any Perſon fo free ſhall die Inteſtate, his Perſonal Eſtate ſhall be 


< ſubjeRt to the Cuſtom.” Se#?. 18. 


8 ohn Slaney, and the Widow's Part thereof was by the 


# 5 


20 


— — 
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5 
after mentioned, (ix. To the Teſtatot a eldeſt don Ghri/- 
topber Banſon, 200 l. which the Teſtator gave him at bis Age 
of twenty-one ; all the Reſt and Refidue thereof ta:gud amongft 
his four younger Children Brirh; Elixabetb, Mary. and Coord, 
Share and Share alike, at their reſpeftive Ages of twenty» 
one, or Days of Marriage, which firſt happen; and 
if any of his four younger Children ſhould die before ſuch 
Age, or Marriage, his or her Share to go to the Survivors. 
The Teſtator gave an expreſs to the ſaid t 
21 Barky, whom he lalſo left ſole Executor, and died. Barky 
the Executor renounced, and the Widow of the Teſtator took 
out Adminiſtration with the Will annexed. Ghraflopher Ban- 
ſon died under twenty-one, without having been ever married. 
The Debts of the Teſtator were very conſiderable, and the 
Eſtate ſmall; and the Bill was brought hy the Creditors againſt 
Cecil, the only ſurviving Son and Heir at — of the Teſtator, 
to prove the Will in Equity, and to have a Deeree for Sale 
a eee II May LI 
n n was, what bect 
the 200 J. given by the Will to Chriffopher at his Age of 
twenty-one? It was admitted on all Sides, and alſo by the 
Court, that this 200 J. did never veſt in Chriſtopher, it being 
by the Will given to him ar his Age of twenty-one, and not 
(6) payable at his Age of — ſo that the Age was 
annexed to the Gift, and not to the Time of Payment; conſe- 
quently it was not an Intereſt tranſmiſſible to the Executor 
or Adminiſtrator of the ſaid Cbriſtopber. | 
But then the Maſter of the inclined to think, that it 
would not go to the younger Children ; becauſe only the Re- 
due of the Money ariſing by Sale is given to them, which 
ſeemed to have excluded the 200 J. Legacy, ſo that his pre- 
ſent Opinion was, that this 200 , to the Heir. 
Againſt which it was objected, Fi, That by this Will 
all was made Perſonal Eſtate, and no Real Eſtate left to de- 
ſcend ; and therefore in the thing Part it is ſaid, that 
as.to the Money to be prod by the Sale, &c. the Teſta- 
tor diſpoſes thereof in Manner therein after mentioned (via.) 
2, 2001. to his eldeſt Son [Chriſtopher at his Age of one. 
| It is true, where an Eſtate is deviſed to be ſold — wu 
if there be a Surplus, it ſhall go to the Teſtator's Heir at 
Law; foraſmuch as when the Debts are paid, the Truſt is 
ſatisfied, and the Motive of the Teſtator for Sale of the Eſtate 
at an End; and the Heir, if he pleaſes, on laying down the 
Money for the Debts, may take the Eſtate himſelf : So that 
in all thoſe Caſes there is a ceſulting Truſt for the Heir. But 


(5) Vide 2 Vent. 342 on. Swind. 311, 314 Off. Exec. 
cap. 19, p. 347+ 1 — 277. Dyer 598. Salk. 415. | 
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e un of the — ariſing by Sale 


of the 4 ao — 2 „ Perſorial Eſtate, is by expreſs 


Words given to the younger Children, who in this Reſpect 
are the Heredes fabi; 1 an} the 200 J. ſhall rather fall into 
the Refiduum, hoon ba all the younger Children as Hæ- 
redes facti, than to the only ſurviving Son. Secondly, For 
that if Cha the Edel Son and Legatee of this 200 /, had 
died in the Life of the Teſtator, there could have been no 
Doubt but that this had been a lapſed Legacy, and would have 


fallen into the Refduum; now in the preſent Caſe, in Re- 


gard Chri the tied before. his e of twenty- 
Let —— 1 . in him, 


it was as Air dag — — . —— 


_ "Reaſon. _ Thiraly, Becauſe 7 this 200 . ſhould belong and 
deſcend to the Heir, it would, in Caſe be ſhould die before 


the Receipt of the Money, deſcend + tors Heir, which 
would give the Money a deſcendible Quality like Land, 
The Maſter of the Rolls ordered — to be looked 
into, ſaying, he would conſider it; and at length declared his 
Opinion, that the 200 J. ſhould be conſtrued as Land, and 
deſcend to the Heir; ſor that it was the ſame as if ſo much 
Land as was of the Value of 2004. was not directed to be 
ſold, but ſuffered to deſcend; Wherefore the Regiſter was 
direQted to enter the Decree accordingly. UE] 4 


«34.1 


2) i E] See the Caſe of wage verſus Froman bee, in cen. 
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 Horſoy's Gale. 24 i 2 
And A z Wee e 8 A 
be ee rent — 2 
. _  ruptcy againſt them, and the ſeparate Creditors of inſt t 
and B. took out - ſepara bee Commiſſions eit cham, . 


rely. And now the. { Creditors, + though 

EAA 
Chancellor to be — upon the joint Commiſſion to come 
in as Creditors to prove their Debts; inſiſting, that - unleſs | 


they ſhould prove their Debts on the join: Comuniſn, they 


— not oppoſe — 8 this Certificate; and 
and B. the 


17 
4 


e 


21 
1 


2 


ave their Certificates lowed, et be ati» 
on ſuch 8 Commiſſion, this would diſcharge all to 
| their Debts, as well ſeparate as joint; and that it would be a come in to 
moſt unreaſonable Thing for Creditors to be bound by chat 
Certificate which they had no N of oppoſing: the 
Whereas, though they ſhould be ſuffered to come in as Cre- 
ditors [to proye their Debts, in order to oppoſe the Allowance _ 
— the Certificate ; it might till be another Queſtion, how far 
ſnould be intitled to a Satisfaction on the joint Comq- 
— : And they cited the Caſe of one Stevens, (a) where 3 
a Petition of this Kind was granted. 
On the other Side the principal:Caſe was ſaid to differ from 
that of Stevens; becauſe here the ſeparate Creditors had taken 
out ſeparate Commiſſions, which had not been done in the 
Caſe cited, and by their taking out ſuch Commiſſions, had 
elected to have their gatisfaction out of the ſeparate Eſtate and 
Eſſects of each Bankrupt,..and though it were ſo that the Per- 
ſons of the Bankrupts ſhould be diſcharged by the Allowance 
of their Certificate on the joint Commiſſion, (as it was moſt 
reaſonable they ſhould, odds a I l d had 


| i 
(e Heard Fanuery 25, 176. ; 
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in the World) yet their Effects would not be diſcharged 


thereby, but the legal Property thereof would be veſted and 


continue veſted in the Aſſignees. 


Partners are (A) diſcharged by the Allowance. of the Certificate on the 
ara joint Commitlionz and if ſo, what Remedy [can there then be for 
and © Jnt hem? Ir is plain that the joint Effects öf A. and B. Partners, 
is taken out are liable to the Debts or Bankruptcy of one of the Partners, 
againſt them, as to a Moiety of theſe Effects: As if A. and B. are Joint- 
or ow _ tenants of a Term for Years, and F. S. has a Judgment a- 
of their Cer gainſt AH. only, yet a Moiety of the Term may be taken in 
tificate; this Execution on ſuch Judgment. But I am not as yet reſolved 
will bar aa what to do in the principal Caſe, which muſt be adjourned 
I ſe- over, in order to ſee Precedents, and what Directions have 
their joint been given in like Caſes. After which his Lordſhip (ö) or- 
Creditors. dered, that the ſeparate Creditors ſhould be at Liberty to op- 


On a joint poſe the Allowance of the Certificate; and with Regard to 
Commiſſion, their Satisfaction, that the Partnerſhip Creditors fhonld be 
Jede n preſorted out of che Partnerſhip before the {cparate 


firſt to came Creditors; but that, if after all the Partnerſhip Creditors were 


in on the paid, there ſnould be a Surplus, then the * Creditors 


Partnerſhip to.come in for 2 Setiafaction thereout, (vig.) The Creditors 
if therere. f each out of a Moiety of ſuch Surplus. (cY 
mains a Sueplus, thenthe ſeparate Creditors are to be admitted, 
Gibbs, Adminiftrator 
J Elizabeth Gibls, 
© Jn Domo Procerum, Hillary Vacation, 1729. 


: 


One ſeed TEE Lady Boreman, being ſeiſed in Fee of Lands in 


Fee in IJ. 1 Kent, and poſſeſſed of a Mortgage for Years of the 
and poſſeſſed Manor of Crankroke in Eſſex, and of an extended Intereſt 


Lord Chancellor : It ſeems that the ſeparate Debts will be | 


5 


* 


of a _— upon a Statute, of the Manor of Bow Brickbill in Bucks, by = 


Years in | 
deviſes all his Lands, ' Tenements and Real Eflate in J. and B. to J. S. and his Heirs 3 this 


will not paſs the I cially if be | ein the Wi * 
Ri een 


JA] So on the other Hand, if there be two Partners, and one of them becomes 
2 Bankrupt, and on a ſeparate Commiſion being ſued out againſt him, his 
Certiſicate is allowed; this does not only diſcharge the Bankrupt of what he 
owed ſeparetely, but alſo of what he owed jointly, and on the Partnerſhip A 
count : uſe the AQ of Parliament, the rupt u making a full 
Diſcovery and ing his Certificate, is to be dif of all bis Debes. 
Now the Debts he owes jointly with another, are equally his Debts as 
be awes on bis ſeparate t. conſequently he is to be diſcharged of both 


> join and ſeparate Debts. And ſo it has been determined by the Judges 


KR. By the Lord Chancell | 
b) 22 2 255. 54 or Parker, er Pore Yale, 37 1714. 
e) Vide poſt ex parte Rowlandſon. 


2 5 


| her 


* * Lord Chancellor King, that the ſame 


"ey Faber 3729. ke 
Po ar 


ber Wall Gated the oth of March : 
thereof, deviſed anors, Meſſuages, Lands, ener 
2 lereditaments and real fate whatſoever, in 


— Kingdom of Baglond, . may ſed 
or intitied to, unto her Nephe 

and to her Niege 2 five 
Gibbs) for their Lives equally, — 192 — 
tet their Deceaſe, then the Teſtatrix deviſed her A 
tate to the Right Heirs of ber faid Nephew _ (the 
Appellant) and of her ſaid Niece Eligabeti equally.in 
a to hold to them and their Heirs, an Tenn i 


Afterwards, by a latter Clauſe, the Teftatrix,” after formal 
Legatics gave all the Reſt, Reſidue and. Remainder of her 
Perſonal Eſtate, Plate, Gold, Ge. and all her Morrgages, 
Bonds, Specialties and Gredits, whatſoover they ſhould-confiſt 
of, after her Debts and Legacies paid, uato her ſaid N 
Henry Devis, and her ſaid Niete Riaubeth Gibbs, 
be divided between 
r and died. | 
272 her Huſband the Reſpondent 

— ator, and ber Brother | 
Law. The Teſtatrix the Lady Boremen was Fre 
Lands in Kent, but had only a, Chattel — 72 NON 
40 e Bow Bold e e 

e on was, | 
Brother and Heir of his Siſter Elizabeth (Gibbs, 
to the ſaid Elizabeth's Moiety of the Ohattel Intereſts - | 
— in Bfex and Bucks, by Way of Exccutory Devi 
ſed to be deviſed to the! ſaid Blizabeth Gibbs 
122 Remainder to her Harz) er whether the ſaid 
after the Death of the ſaid Elizabeth, ſhould go. —_— 
band as her Adminiſtrator? Aud it was decreed 
belonged to 
ſpondent the Huſband, as Adminiſtrator to his Wife, and not 
to her Brother the Rant, as her Heir at Law, 

On this Appeal the Queſtion. that was made was, whe- 
ther theſe Chattel Intereſts were ineluded in the former de- 
viſing Clauſe of the Will? | 

And it was objected, that they paſſed by the Device of all 
the Manors, Lands, Hereditamente and res! Eſtale, which 
the Teſtatrix was any way ſeiſed of or intitled to, in Rents 
Eſſex and Bedfordfbire; — Term re is Chat- 

tel Real and an Eflare, and may paſs in a Will as a real Eſ- 
= Beſides, a Will does not require technical or particular 
Terms, being ſuppoſed to be when the Teſtator is in 


extremis, 
(@) 7 Fd. mg. 4 yo 
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extremis, & inops concilii; and therefore, though the Words 
are never ſo improper, yet if the Party's Meaning can from 
thence be pick d out, it will be ſufficient ; and [ſuch Mean- 
ing and Intent will take Place, however inaccurately expreſſed. 

That this Caſe was till the ſtronger, in that the Teſtatrix 
had given all her Manors, Lands and Hereditaments in Kent, 


 Effex and Bucks; and ſhe had no Fee-ſimple Lands in Efex 


and Bucks, nor any other Lands therein, but theſe Chattel 
Intereſts ; and therefore, as where one who has no Lands in 
Fee, but is poſſeſſed of a Term for Years, deviſes all his 
Lands to A. and his Heirs, the Term for Years ſhall paſs (e): 
So in the preſent Caſe, the Teſtatrix having no Lands in Eſſex 


and Bucks, but only theſe Terms for Years, or Chattel In- 


tereſts, the ſame- ſhould paſs; and the rather, becauſe the 


Fee - ſimple Lands in Kent would not ſatisfy the Deviſe of the 


Lands in Eſſex and Bucks; ſo that it was the ſame as if the 


Deviſes had been ſeveral, (viz.) as if the Teſtatrix had de- 


viſed all her Lands in Kent to her Nephew and Niece for 
their Lives equally, Remainder to their Heirs, Item, She 
deviſed all her Lands in Eſem and Bucks to her ſaid Nephew 
and Niece for their Lives equally, and, after their Deaths, to 
their ſeveral Heits. | Pos he | ; 

On the other Side it was faid, that theſe two ſeveral 


Clauſes in the Will compriſed the ſeveral Eſtates of the Teſ- 


tatrix; one the Real, and the other the Perſonal Eſtate ; that 
a Leaſe for Years could not be called a Real Eſtate, as it goes 
to Executors, and is liable to Debts by ſimple Contract; and 
the ſame being Perſonal Eſtate, it would 'be hard to make it 
paſs by the Teſtatrix's Deviſe of her Real Eſtate, eſpecially 


where there is a different Clauſe in the Will relating to the 


Diſpoſition of the Perſonal Eſtate, and which by expreſs 
Words has bequeathed all the Teſtatrix's Mortgages and Cre- 


| dits; and when, the Teſtatrix had no other Mortgage, but 


that now in Queſtion, and the extended Intereſt upon the 
Statute being a Debt, (a is alſo the Mortgage) theſe muſt 
paſs by the Deviſe of all Mortgages and Credits: That this is 
one intire Clauſe, - by which the Teſtatrix deviſed all her Ma- 
nors, Lands, Tenements and Hereditaments- in Kent, Eſſex 
and Bucts, and is ſatisfied by paſſing the Fee - ſimple in 
Kent; and if it were an Objection, that the Deviſe of the 
Lands in Bucks and Efſex would be void, ſhould it not be 
conſtrued to paſs the Leaſehold Lands in thoſe Counties; by the 
ſame Reaſon, the Deviſe of all the Mortgages would be void, 
if that did not carry the Mortgage of Cranbroke in Effex. 

And of this Opinion was the Lord Chancellor upon the 


As 


(e) See the Caſe of Day verſus Trig, Vol. I. 286. 


28 
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As to the other Point; it was objected by the Council for One poſſeſs d 
the Appellant, that ſuppoſing the Chattel Intereſt to be com- 3 
priſed in the firſt deviſing Clauſe, it would follow, that where fei it © 7 
one poſſeſſed of a Term for Years deviſcs the fame to A. for for Life, Re- 
Life, Remainder to his Heirs, this is an executory Deviſe, mainder 
2 — ns © if the 22 row to 4. for Life, Remain . Heirs of 

er to ſuch Perſon as the Heir of A. and will operate ,; 

by way of Deſcriptio Perſonæ. It was admitted, if I were to 25 — 
deviſe Lands of Inheritance to A. Remainder to his Heirs, or go to his Ex- 
the Heirs of his Body; theſe are Words of Limitation, and ccutor, and 
A.'s Heir, or Heir of his Body ſhall take by Deſcent: But in ffn. 
the Caſe of a Term for Nears it is impoſſible the Heir ſhould 

take by Deſcent ; nevertheleſs a Term may by proper Words 

be limited to A. for Life, Remainder to the Heirs of the Body, 

or to the Heir General of 4, after A. s Death; in which 

Caſe A. ſhall in the mean Time take the Profits of the Pre- 

miſſes for his Life. 5 | 

30 [That as this was agreeable to the Reaſon of the Thing; ſo 

there was the greateſt Authority for it, even the Authority 

of that Houſe ; for which was Cited the Caſe of Peacock verſus 

Spooner, (/) where one was poſſeſſed of a Term for Years, 

and on his Son's Marriage aſſigned over the Term in Truſt for 

his Son and his then intended Wife for their Lives, and after - 

wards in Truſt for the Heirs of the Body of the Son's Wife 

by the Son. The Son had Iflue three Daughters, and died; 
and the Wife having 'adminiſtered to her Huſband, married 
again, and with her ſecond Huſband aſſigned over the Term. 
In this Caſe the Determination of the Lord Chancellor Je 
ferys was, that the Truſt of the whole Term veſted in 
Wife, and muſt go to her Executors or Adminiſtrators ; but 
this Decree was reverſed by the Lords Commiſſioners, and 
ſuch Decree of Reverſal affirmed in the Houſe of Lords: 
That conformable to this laſt Determination was the Decree 
in the Caſe of Dafforne verſus Goodman & a (g made by 
the Lord Sommers, who declared, he thought himſelf bound 
by the Authority of the Caſe of Peacock verſus Spooner, and 
that it would be of dangerous Conſequence to = from a 
Caſe ſo ſolemnly adjudged, and render the Rule of Property 
wholly uncertain and precarious, ſince, at that Rate, none 
would know how to give an Opinion. | 

To which it was anſwered, that where a Deviſe of a Term 
for Years is to A. for Life, Remainder after A.'s Death to 
the Heirs of A. both by the Reaſon of the Thing, alſo agree- 
ably to the Precedents in Point, this Remainder ought to go 
to the Executors of A. and not to the Heir at Law, That 
it would be moſt plain, if one ſhould deviſe a Term for 

Vol. III. G Years 


(f) 2 Vern. 43, 195. (g) 2 Vern, 362- 
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Years to A. and his Heirs," this muſt, after 4.'s Death, go 
to his Executor, and not to his Heir. So if the Deviſe were 31 
to A. and after his Death, to his Heirs; that it muſt be the 
fame if the Deviſe were to A. for Life, and after the Death 
of A. then to the Heirs of A. TheReaſon'is, for that the Law 
ſays, where a Term for Years is given to any one, it ſhall, 
after the Death of the Grantee go to his Executors, and not 
to his Heir; and where the Limitation is made to the Heir, 
this is thwarting and contending-with the Law, and therefore 
void. And though it ſhould be admitted that where a Term 
is deviſed to A. for Life, and after his Death to the Heir of 
the Body of A. (in the fingular Number) ſuch Deviſe would 
be good, and take Effect by way of Deſcriptio Perſone, as in 
Archer's Caſe; (b) yet when the Limitation is in the plural 
Number, and not ſo much as to the Heirs of the Body, but 
to the Heirs of A. in general, (ſo remote as that the Perſon 
who may be Heir cannot poſſibly be within the View of any 
one) ſhould this be conſtrued a good Limitation, it could no 
way be barred by Grant, or Fine ſur conceſſit; for it good, 
it muſt be ſupported by way of Executory Deviſe. 
As to the Authority of Peacock and Spooner, the ſame was 
allowed to be good; it having been looked upon as an Hard- 
thip' for a Woman with an after-taken Huſband to bar that 
Proviſion which was made on the firſt Marriage, for the Iſſue 
thereof; and therefore it was held, that ſuch a Proviſion 
made by the Huſband, though out of a Term for Years, 
was within the Equity of the Statute (i) of 11 H. 7. and that 
the Wife could not in ſuch Caſe bar the Iſſue, 2 e. where 
the Limitation of the Truſt of the Term is to the Huſband 
and Wife for their Lives, Remainder to the Heirs of the Bo- 
dy of the Wife by the Huſband ;)) and yet even this Opinion 
prevailed with Difficulty, and by a pretty ſtrained Conſtruc- 
tion, [a refined Reaſon to belp a compaſſionate Caſe, inſomuch 3 2 
that if that very Caſe were put of a voluntary Settlement made 
after Marriage, the fame would hardly come within that Re- 
ſolution; and a Deviſe is but a voluntary Conyeyance, thou 
the moſt favout'd of the Kind. Or, if the Limitation of t 
Truſt of the Term, or the Deviſe had been, to the Huſband for 
Life, Remainder to the Wife for Life, Remainder to the Heirs of 
the Body of the Huſband and Wife, here the Conſtruction 
would have been different; which was the Caſe of Webb v. 
Webb ( determined by the Lord Harcourt on a View of 
Precedents, and on Time taken to conſider of it. Where a 
Term was aſſigned to Truſtees in Truſt for the Huſband for 
Life, Remainder to the Wife for Life, Remainder in Truſt 
(h) x Co. 66. b. i) See Webb v. W, * 
134, & 370. (4) Vol. I. Ag ubi ſupra. n 


chat the whole Truſt of the Term, ſubjeft to the Wiſe's El- C q 
tate, veſtec in the Huſband. © And this np Ca, —— 2” 
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for che Heirs of their two Bodies, and the Luſband made 1 
Aſſignment of the Term; this was decreed to be good, and 
to bat the Heirs of the Body of the Hufband and Wife, and 


dent, and infinitely ſtronger than the principal Caſe, it would 
be dangerous to vary therefrom, eſpectally fince here the Term 

is deviſed to A. for Life, Remainder to his Heirs at large, 
who might be remote, never known, ſeen, of heard of 
the Tenant for Life, nor by the Teſtator, 6d” bane, 
who could not be ſuppoſed to be within his View or Contem- 
Platon; and fuch"# Deyiſe was never attempted to be made 

In the laſt Place the Council for the Reſpondent” ſtrongly in- 
ſiſted on the _ great Delays that had been made uſe of by 

in 


the 'A t in this Caſe; and that thou h the Cauſe had been 4 
four J imes heard in Chancery, yet this 1a Point had not been 3 
ſtarted till now. Wherefore jt was prayed that the former Ne» _ ; 1 
eree ſhould {be affirmed, and the Appeal diſmiſſed ; which was | YA 


—y „with a0. Colts, ©. 
I was of Council with the Reſpondent. 
N un 4-412 ads ao 20 


Pens verſus Goolleild, "" cee. 
. Mother of a Baſtard Child by her Will gave all her Per- Lea Ges- 
' ſonal Eſtate to the Child, and ado" ang 2 ber King. 
„in order to take Cure ef her Child and to do it | 
Juſtice. - The Mother died, and within a ſhort Time after One 
the Baſtard died Inteſtate, without Wife, or Wſae. 'Ohe of Ives 2 per⸗ 
the Executors brought this Bill againſt the Mother of her that fonal Eftate - 
was the Mother of the Baſtard, and who had in her Hands to ber Exe: 
| f * 
the 2 belonging to the Baſtard, praying an Account of Prag or 


g dme Baſtard, 
who dies Ioteſtate, and without Wiſe, or Iſſue. The Executor brings à Bill 2 one 


who has Part of this Perfonal Eſtate in his Hands, The Defendant demurs; hecauſe the A- 


toyney General and the Admi of the Baſtard are not Parties 3 De diſallowed, 
for that the Executor has the legal Tile, and conſequenely may ſus for jhe Eſtate. 


The Defendant, the Mother of the Baſtard's Mother, de- A Baſtard 
murred for want of Parties; in Regard the Adminiſtra- dies Inteſtate 
tor of the Baſtard, and likewiſe the Attorney General in Right bout 
of the Crown, ought to have been brought before the Court Wite or I 


For that it was plain the Crown was intitled to the [B] Per. En 


[B] The , Reporter has ſubjoined the e 
for three Lives is granted to a Baſtard «ng. his 3 without 1 4 


In eſſate, what ſhall become of this Leaſe? ſhall it go to the Adminiſtrator of 


the Baſtard, or to the Crown ? or does the Li to the Heirs make any 
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titled, and ſonal Eſtate of a Baſtard dying Inteſtate without Wife or Iſſue, 

the Ordinary conſequently without any Relation; and ſince the King might 

1 _ . give the Perſonal Eſtate of ſuch Baſtard to any other Ferſon, 
88 and the Courſe being for the Ordinary to [grant Adminiſtration 34 

the Patentee to ſuch ( l) Patentee of the Crown - the Defendant would be 

orGrantee of liable to account over again to ſuch Patentee for the Perſonal 

the Crown. Eſtate of the Baſtard, and by that Means to be put to double 

Expence and Vexation...., | - 

rd Chancellor : The Executor of the Baſtard's Mother 

is legally intitled to the Perſonal Eſtate ot his Teſtatrix; and 

though this may be in Truſt for the Baſtard, yet as the Exe- 

cutor has the legal Title, he can give a good Diſcharge to the 

Defendant, therefore over- rule the Demurrer. e e 

Note; In the like Caſe an Executor, though a bare Truſ- 

tee, and though there be a Reſiduary Legatee, is intitled to 

ſue for the Perſonal Eſtate in Equity as well as Law, unleſs 

the Ceſtuy que Truft will oppoſe it. mis 1660 


Caſe 10. | Hodſon (of the Six-Clerks Office) verſus Earl of s 


Lord Chan- h W. arrington. | 

cellor King. | 44 5 10 

The Defen- K T the Hearing of this Cauſe it appeared, that the De- 
dant's Wit- fendant had examined a Witneſs to prove a Deed exe- 


50 proves cuted by him to his Brother, to whom he was Adminiſtrator, 


refers to it in and Claimed to be a Creditor by — hrer 4 N gt 
; I 


his Depoſiti- Was ſaid to be dif ed by the 
on; the the ſaid Deed being alledged to amount to a Releaſe; in Con- 
Aeg ſequence whereof there would be Aſſets to pay the Debt due 
mo Defend. from the Inteſtate to the Plaintiff, And now the Queſtion 


ant to pro- Was, whether the Plaintiff could compel the Defendant to 


duce the produce this Deed ? 
Deed at the 


Hearing, the Reference thereto not making it Part of the Depoſition. 


It was urged for the Plaintiff that he might; for the De- 
fendant having proved it, and the Witne having referred 
thereto by his Depoſition, the ſame was now become Part of 
the Depoſition itſelf, and in the Poſſeſſion of the Court; and 


Difference? or is it _ omiſſus out of the AR of Frauds and Perjuries, 
and fo remains liable to pancy at Common Law? Or laſtly, is the Leſ- 


ſor intitled, the Leaſe being determined? for that the Premiſſes being granted 
to the Leſſce and his Heirs during three Lives, and the Leſſee being dead with- 
out Heir, the Lefſr may re enter, in the ſame Manner as where a Grant is 


toa Man and the Heirs of his Body for three Lives, (in which Caſe the Heirs 
of the Body take as ſpecial Occupants) Remainder over, and the Grantee dies 


without Iſſue during the three Liv the Remainder 
poſt Low v. — 22 CO OR IN 


(I) Salk. 37. Manning v. Napp. 
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as the Plaintiff could read any Part of the Depeſition taken 
for the Defendant, by the ſame Reaſon he might inſiſt on hav- 
ing the Deed produced ; and that the Maſter of the Rolls had 
made many Orders to the like Purpoſe. A i: 
To which it was anſwered, it was true the Maſter of F 
Rolls had made many ſuch Orders, but then it Was as 
that whenever theſe came before the Lord Chancellor, th 
were as conſtagyly ſet afide ; that a Deed was not Part of the 
Depoſition unleſs mentioned therein in hæc verba; and that, as 
to the Deed the Defendant had proved, it remained at his 
Election whether he would make uſe of it or not; that ac- 
cordingly it was ſo ruled in the Caſe of Calmady v. Calmady, 


be 
cy 


a Deed which he had proved. 1 

Thg Lord Chancellor held this to be the Courſe of the 
Court, and therefore would make no Order for the Defend- 
ant's producing the Deed, | 4 


Court. | | 
WIRE tho? hindered by the Injunction, yet cannot ſue but Execution w 


Sed per Cur' : cannot alter the Courſe of the Court, but 
muſt take Care to preſerve it ; and it being above a Year and 
a Day after the Judgment, let the Plaintiff ſue out his Scire 
facias, [C] | 


| [0] 2, Whether in this Caſe the Phintif Hodſon could not have taken 
but ion, and continued it by FVicecomes non mifit breve, a 

what was ſaid by the Court of B. R. in the Caſe of 

322. E {ag IG; | 


- 


36 [where the Court would not oblige the Defendant to produce 


ithout a 


to 
hand Booth, Salk: 


In the ſame Caſe it alſo appeared, that the Plaintiff had The Plaid 
recovered Judgment in the Petty Bag; after which the De- tiff gets 

fendant brought a Bill, a bad ſtopped the Plaintiff two or Jud 
three Years by an InjunEtien :- So that the Plaintiff in the 2 
Judgment could not regularly ſue out Execution without a er be is. 
Scire facias. Wherefore it was moved, that the Plaintiff at fto 


gment in 
etty 


after 
d by "1 


Law might, under theſe Circumſtances, ſue out Execution m lojunRi- 
without a Scire facias; and not ſuffer by the Act of the dr bas | 


Da ; 
2 805 


D : 
* e 
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Caſe 11, Newſome verſus Bowyer. , 
Lord Chan- 

celler King, AA N Huſband Jove Dawſon) was attainted of Felony for 
Where the raſing and altering a Bank Bill, and afterwards pardon- 
Huſband was ed, upon Condition he ſhould within - - Months tranſport 
over wt himſelf out of his Majeſty's Daeminions of Great Britain 
2 on and Ireland, and continue in E during his Life. After 
Condition of the Pardon, upon the Death of the Wife's Father, (who was 
Lf ung tp a Freeman of London) a Share of the Orphanage Part came to 
toni ante” the Wife of the Perſon attainted ; and it was admitted, that 
Wifebecame the Orphanage Part coming to the Wife after the Pardon of 
intitled to the Huſband, and after ſuch Time as he had tranſported him- 
fome Perfon- ſelf, was not forfeited. But then it was objected, that the 
Orphan 2 ſame coming to the Wife after the Pardon of the Huſband, 


2 of did to: the Huſband, who by the Pardon was become 
Feten E. abe o taking. - | | 


tate decreed to belong to the Wiſe, as to a Fame Sole. 


the Huſband had been baniſhed by Act of Parliament, or had 
abjured the Realm ; like the Caſe of [Fudge B or that 

Thomas De-Wayland, 1 Inſt. 133. where it is ſaid, that 
the Wife of one baniſhed for Life may ſue as a Feme Sole : The 
ſame of the Wife of one who has 1 the Realm, it being a 
Civil Death; and that this was to be compared to Abjuration, 
which is a Voluntary Act of the Party, and in which Caſe 
the Law formerly was, that one who had committed Felony, 
and fled to a Church or Sanctuary, provided he ſhould volun- 
tarily abjure the Realm, was not puniſhable with Death, And 
the Caſe in 2 Vern. 104. Counteſs of Portland verſus Prodgers 
was cited, where it is determined, that the Wife of an * 
1 | iſhed 


37 
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baniſhed for Life may make a Will, and act in all Things as a 

Feme Sole (a) [A]. = AE 

The Lord Chancellor ſeemed to heſitate ſomewhat in his 
Opinion, but expreſſed an Inclination to aſſiſt the Wife; neyers 


theleſs he mou ht this was no Baniſhmgnt, which/cannot be but 
by Akt of (b) Parkament ; ackber i N43 ack 4 
be reſembled to Abjuration [BJ. However his Lordſhip or- 


39 dered it to come [on again, and the Matter to be ſtated in a Pe- 
tion by Way of Caſe [OC]. =, | 


(a) See alſo Salk. 116. Dearly verſus Ducheſs « of Mazarine. 

() x Inft. 8. | 

[A] A Feme Covert, having a ſeparate Eftate, may in a Court of Equity 
be ſued as a Feme Sole, and proceeded againſt without her Huſband ; for in 
Reſpe& of her Eftate, ſhe is looked upon as a Feme Sole, 2 Fern. 
615. And in a Court of Equity (though not in Law) Baron and Feme are 
conſidered as two different Perſons ; and therefore a Wife b _ roo 
Amy may ſue her own Huſband, - Precedents in Chan, 24. 2 Fern. 493. 
in the Caſe of Bell verſus Commiſſary Hyde's Wife, upon Affidavit that ſhe 
had a ſeparate Eftate, a Subpoena ſerved upon her to appear and anſwer after 
ſuch Time as her Huſband was gone to Holland, and in the Queen's Service, 
was by the Lord Keeper Harcoury, after adviſing with Sir 7obn Treverg Maſter 
of the Rolls, ruled good; and the Wiſe in that Caſe prayed, and hal Time 
to anſwer. Laſt Seal after Hill, Term, 1/1. 

IB] As ſo little occurs in the modern, Bogks concerning Abjuratian, it is 
preſumed the following Account of it will not be unacceptable to'the Reader, 

By the ancient Common Law of Thad, if a Man committed any 
Felony, excepting Sacrilege, and fled to a Pariſh Church, be might within 

ys before the Coroner canfeſs the Felony, and take an Oath to abjure 

the Kingdom for ever ; and if he thus confeſſed, and took the Qath, he y 


for his Voyage ; and the Coroner 
e for his Departure out of the Kingdom 
he did not go ſtraightway out of the Kingdom, or being gone out, did res 
turn without Licence, he had Judgment to be hanged, except he was a Clerk, 

and then he bad his Clergy. PraQtice was what the Law called Abjura- 

tion r in the Time of H. 8.) in Effect tak 
away, the Revival thereof was by liz, cap. 1. ſet. 3. thought to be 8s 
HE CI] ited on the Diſſenters of thoſe 
Times: but the Toleration AQ (1 JW. & M. flat. 1. cap. 18. ef. 4.) does 
expreſly, and by Name, exempt the Proteſtant Diſſenters from ies of 
35 Flix. See Sir Peter King's Speech in Maintenance of the ſecond Article 

. of Impeachment, at Dr, Sachevere/'s Trial, State Trials, Vol. 5. p. 693. 
from the Regifter's Book, that on the 18th of March 
the Surk of 599 J. 175. 7 d. was ordered to be laid out on Govern- 


30, 
ment 8 


ear 
tenance, until further Order of the Court; * 

the Huſband's dying, married again; and on the Petition of 
band and Wife, heard 20th OA. 1731, it was ordered, that 
Freeman's Will ſhould transfer the 500l. S. 8. Annuities, and alſo 


599 J. 17 5. 7 d. and the Dividends, to the ſecond Huſband, 


"CR EY 
; 1 TM 
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Caſe 12. Sir Fermin Davers & al' verſus Sir 


Fermin Dewes & al < 


Lord Chan- 

cello Ki . « ' | - | . | g 

_—— 4 Cauſe brought on by Conſent for the Opinion of the Lord 
IN | Chancellor. 

4. by Wil ENRY late Lord Dover, being ſeized in Fee of the 

declares his Manor and Manor-Houſe of Cheevely in Cambridgeſhire, 


Intention to and having very rich Goods and Furniture there, together 


re 1 with great Quantities of Plate; and being poſſeſſed of divers 


Goods by his Leaſehold Houſes in St. Martin's and St. James's Weſtminſter, 


Codicil, and by his Will, dated the 2oth of January 1707, appointed 


deviſes te Thomas Folkes, Eſq; and others, (ſince deceaſed) Executors, 


wy — leaving the ſaid Folkes a Legacy of 200 1. for his Trouble. 


Eſtate not He gave to his Wife Lady Dover all his Plate whatſoever for 


diſpoſed of, her Life, 5000 Ounces whereof were to be at her Diſpoſal 
nor reſerved for ever: But declared, that he intended to diſpoſe of the Re- 


; tobediſpoſed due of his Plate by a Codicil. He gave Cheevely Houſe to 


„ by bis Joe; h . 
8 ict, to his Wife for Life, declaring, that he would diſpoſe of the Goods 
his Wife. and Furniture in Cheevely Houſe after his Wife's Death by a 


E - Codicil to his Will; and then by his Will he bequeathed the 


akes a Co- ; . 
del, and 07 reſerved to be diſpoſed of, by his Codicil, to bis Wife the Lady 
does not diſ- Dover. Afterwards the Lord Dover made two Codicils uit H 


ery out diſpoſing of his Goods and Furniture in Cheevely Houſe, 


Goods there- or-of the Surplus beyond the 5000 Ounces of Plate, and died in 


by; de April 1708, leaving ſeveral Nephews and Nieces by his Brothers 


Houſch eld and Siſters (who all died in his Life-Time; them 
Om we left more Children than others. * * 
ot go to a 


Reſiduary Legatee, but according to the Statute of Diſtribution. 


The 


; . 


40 


Refidue of his | Perſonal Eſtate whatſoever not before diſpoſed of, 4 1 


_ 
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The Lady Dover, who was à Papiſt, made her Will, 
having appointed Richard ae E and one Robins, Ex- 
ecutors, and Mr. Gipps, Reſiduary Legatee, and died the 
12th of October, 1726. Upon this Caſe the following Queſ- 
tions were made, and laid before the Las Chancellor for 


his Opinion, 


Firſt, It was argued, that theſe Goods and Furniture in 


Cheevely Houſe, and the Surplus of the Plate, did, by.the 
Lord Dover's Will, belong to his Lady, and paſſed to her as 
the Deviſce of the Reſiduum of the Perſonal Eſtate ; for 
that, though the Teſtator did declare by his Will, that he 
would diſpoſe of his Goods and Furniture in Cheevely Houſe 
by his Codicil, and likewiſe that he intended thereby to diſ- 


poſe of the Reſidue of his Plato beyond the 5000! Ounces; 


ſtill this was no more than an Intention, and he havin 

made two Codicils afterwards without diſpoſing. of either « 

theſe Things, it ſhewed he had altered. ſuch his Intention, 
and choſe to let them fall into the Reſiduum deviſed to his 
Lady. That as to the Bequeſt of the Surplus of the Perſo- 
nal Eſtate, though it was but of the Reſidue of the Perſonal 
Eſtate not before otherwiſe diſpoſed of, or reſerved. to be diſ- 
poſed of, yet that did not prevent the Lady Dover's taking 
them as Reſiduary Legatee. And, Firft, theſe Words: not 
otherwiſe diſpoſed of, would not bar ber; ſince the [Goods 
and Furniture of the Houſe were not otherwiſe diſpoſed of 
by the Will; nothing more appeared by the Will, that 
the Teſtator the Lord Dover intended otherwiſe to diſpoſe 


of the fame, which he. had not done. And the Solicitor - 


General compared it to the Caſe where the Teſtator does 
actually by Will make a Bequeſt of a Leaſe for Years, or 
other valuable Thing to any Perſon, and makes another Re- 
ſiduary Legatee ; this is not only ing an Intention, that 
the Reſiduary Legatee ſhall not have this e, but that the 
Teſtator afually = it to another. And in the Caſe put, 
ſuppoſe the like Words were in the Will, as are in the pre- 
ſent Caſe, (viz.) that the Teſtator gives the Surplus of, his 
Perſonal Eſtate not otherwiſe diſpoſed of by his Will, and 
then the Legatee of the Leaſe dies in the Teſtator's Life- 
Time; there would be no Queſtion but that this Leaſe, though 
not intended by the Will to go to the Reſiduary : 
but actually given from him, ſball yet fall into the Reſidue; 
and by the like Reaſon ſo ſhould it do in the principal Caſe. 
Then, as to the Words following, nor reſerved to be diſ- 
« poſed by my Codicil; this could be no ſtronger than in 
the former Caſe put, (viz.) that he had diſpoſed of a Le- 

cy by his Codicil to one who afterwards died in his (the 
Feſtator's) Life-Time ; which yet would not hinder it from 
Vor. III. 1 falling 


. 
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falling into the Bequeſt of the Reſiduum-: That it wopld 


be Hard to maintain, that the Teſtator the Lord Dover, who 


had made a Will, and taken ſo much Care in his Diſpoſi- 
tions, ought to be conſtrued to die inteſtate, as to any Part 
of his Perſonal Eſ tate. N x kn 
But the Lord Chancellor was of Opinion, that theſe Goods 
and r and the Surplus of the 
Plate beyond the 5000 Oances, were undiſpoſed of by the 
Will, and ſhould to the 


go to the next of Kin according 


Statute of Diſtribution; that it [was plain the Teſtator did 43 


not intend they ſhonld paſs by the Will, but reſerved them 
to be diſpoſed of by a ſubſequent Codicil ; and if it were ad- 
mitted, that the Lord Dover did not intend to diſpoſe of 
them by the Will, his Lady as Reſiduary Legatee could not 
thereby be intitled to them 3 becauſe the Deviſe of the Sur- 
— as penned, was very ſtrong againſt her, giving her the 
idue of the Perſonal Eſtate not otherwiſe diſpoſed 


of, or reſerved to be diſpoſed of, by the Codicil, Now the 


Goods in Queſtion were reſerved to be diſpoſed of by the Co 
dicil, and therefore could not paſs by the Deviſe of the Re; 
ſiduum by the Will, | | 


. Secondly, It was contended on Behalf of Mr. Folkes the only 
furviving Executor, that be was intitled to theſe Things as 
Executor ; for that, there was an expreſs Legacy to 
him, there was the like alſo to the next of Kin; and then 
the Executor, as ſuch, has a general Right at Law to all the 
Teſtator*s Perſonal Eſtate not given from him by the Will. 
Sed per Cur”? : Mr. Folkes the Executor having an expreſs 
of 200 l. given him for his Trouble, and the Reſt of 
the Perſonal Eſtate being diſpoſed of, or at leaſt intended to 
his Ce and be diſpoſed of, by the Codicil, Mr. Folkes is plainly to be con- 
Pains, tho fidered but as an Executor in Truſt, | 
next of Kin has alſo an L ; the ſhall go accord 
the Statute of 'Diſtridygion ion; cally 1 the Sous Kg wk rmx) Fog 


Then it was inſiſted, that the Wife of the Lord Dover, 
e < TOR rongcn of taking a Leaſchold Eſtate 

Devile ; for which Purpoſe the Statute of the 11th and 121 
Will. 3. cap. 45006 4. was mentioned, whereby it is provid- 
ed, That and after the 29th of September 1700, if 
* any Perſon educated in the Popiſh Religion, or 

© the ſame, ſhall [not, within ſix Months after he or 
'« ſhall attain the Age of Ei , take the Oaths of Alle- 
** giance and Supremacy, and conform, Cc.“ as by the Act is 
& required, 6 ſuch Perſon ſhall, in Reſpe& of him or 
** herſelf only, and not to, or in Reſpe& of any of his or 


Where an 

Executor has 

an expreſs 
for 


Lf 


60 her 


44 
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or Hereditarhents, &c. And chat during the Life 
© Perſon, and until he or ſhe ſhall take ad 


© Proteſtant, ſhall have and en 
t nements and Hereditaments, wi 
* the Profits by him or her received during | 
© but in Caſe 'of any wilful Waſte: committ 8 | 
Lands, &c. by ſuch Perſon" fo enjoying, the Party diſabled 


s treble Damages for the ſame againſt the Perſon” committing 
* the ſame, - his or her Executors or Adminiſtrators, by 
Action of Debt.“ . 1 
Now as to this; the Lady Dover being above the Age 


7 
i} 
0 
0 


Flt 


= 
; 
: 
K 
Þ 
; 


not likely to be of | ce 
the Lady Dover out of the Act, as "Steen 


re 


ut fery few re Ken b 
2 9 will 
wee of d Ng at the Time of the (ix. 
45 . And wich [Regard ro the fllowig W which 
Part of the ſame Paragraph, 1 
Day of April 1700, every Papilt, or Perſon making 
* Felton of the iſh Religion; ſhall be 
by made incapable to purchaſe, either in his or her 
< or in the Name of any other Perſon or Perſons, to his 
* Uſe, or in Truſt for him or her, any Manors 
* fits out of Land, Tenements, Rents, Terms or 
* ments in England or Wales, &c. And all and 
« Eftates, Terms 1 other Intereſts or Profits whatſ 
«ever out of the , from and after the faid 1 
«April to be made, fuffered or done to or ſe 
i 'Behoof of any fuch Perfon or Perſons, or upon any T 
* or Confidence mediately or immediately, to or for 
* nefit or. Relief of any fach Perſon or Perſons, ſhall 
« utterly void, and of none Effect to all Intents, Conſt 
© tions and Purpoſes whatſoever : ”” With reſpe& to this Cla 


, the Words may ſeem general, 
to take in all Papiſts of what Age „ diſable i 
as take by Purchaſe only ; and the Word Heuiſe being le 


; 


much 


= 


7 
4 
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Fase 
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ands, Tenements, 


« his, ber, er their Exetutors or Adminiſtrators Thall recover | 
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A Papiſt can- 


not take a integra, 
© Freehold or Point had been ſettled in the Caſe 


Leaſehold 
Eſtate by 
Will, be- 


Clauſe 


he is di 


cut of this Part of the Clauſe, and inſerted in the former 
Part, ſhews it to have been the Intent of the Act, that this lat- 
ter ſhould not extend to a Deviſe, but to a Purchaſe only, 
where the 2 75 contracts for an Eſtate, which by this 

bled to do: And taking the latter Clauſe to ex- 
tend to a Deviſe as well as the former, the Act is inconſiſtent; 


for that by the latter Part of the Paragraph no Perſon whatſo- 
ever that is a Papiſt, though of any Age, can take; whereas by 
the former Part an Infant under the Age of Eighteen and a 


Half, 


[To which the Lord Chancellor replied, that if this were Res. 
| n but that the 
Roper and Ratchffe (a) 


may take, if ſuch Infant ſhall duly conform, 
it would be indeed very 


in the Houſe of Lords, after ſo ſolemn a Debate, as ought to 


render it concluſive to all the Courts at Weſtminſter ; that ac+ 


cauſe taking cordingly ſeveral ſubſequent Reſolutions (4) had been made 


by Will is 
taking by 
Purchaſe ; 
and by the 
expreſs 
Words of 
the Statute 
11& 12W. 


cap. 4. A ing particul 


purſuant thereto, and therefore to recede from this, would 
create great Confuſion and Uncertainty, the Conſequence of 
which was, that the Word Purchaſe muſt, according to the 


above Reſolution, be underſtood of taking an Eſtate by Pur- 


chaſe z and he who takes by Deviſe does, in Conſtruction of 
Law, take by Purchaſe. And the Words Terms for Years be- 
arly mentioned in this Clauſe, and the latter Words 


Pupil is diſ- thereof being expreſs, that all ſuch Eſtates, Terms and [A] In- 


abled to take tereſts ſo 


by Purchaſe. 
Alſo Terms 


expreſly 
mentioned 
in the Sta- 
tute. 


that the Lady Dover, being a Papiſt, was not capable 


made, ſhall be void; his Lordſhip was of Opinion, 
takin 

for Years are theſe Leaſchold Eſtates by Virtue of her Huſband the *. 
Dover's Will, obſerving withal, that the Caſe of Roper and 
Ratcliffe was very ſtrong, even much ſtron 


ger than the preſent ; 
in Regard that was not of a Deviſe of Land, or of a Truſt 


of Land, to a Papiſt ; but a Deviſe only that the Land ſhould 


be ſold for Payment of Debts and Legacies, and the Surplus paid 


to a Papiſt ; which was notwithſtanding reſolved to be a Profit 


out of Land ; and as the Deviſee of the Sur 

ty, on Paying the Debts, Fc. elect to take 

vent the Sale, therefore it was held to be within the Act. 
Whereupon it was urged, that ſuppoſing the Deviſe of 


lus might in Equi- 


e [Land, and pre- 47 


theſe Leaſehold Eſtates to the Lady Dover was void, ſhe be- 
ing a Papiſt ; then the Conſequence would be, that they muſt 
go according to the Statute of Diſtribution, which gives the 


(a) Paſchæ, 13 Anne. 
Vol. 2. 6. | 


[A] 


Was 2 to a Papiſt, 
ive 


dgm 
ſus Fletcher, Hill. 1719. 


* 


| (#) See ce Caſe of Hill verſus 
For this Reaſon it has been determined, that 


ent is given in Truſt for a Pa 


Wite 
Filkin, 


Thing, where the 
piſt, By Lord Parker, Lowther ver- 


where a Judgment 
he could not extend the Land ; for F_ 
im an Intereſt in the Land 3 and it is the ſame 


—— A 4 
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Wife Half, where there are ns. Children as in the praſene 
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But here it was infiſted by the other Side; that as the Wife; 
being a Papiſt, could not take by a Mill, fo neither could 'ſhe 
be intitled by the Statute of Diſtribation, which is a Will made 
by the Legi/lature for ſuch as have made none for themſelyes: 
and it would be putting it in the Power of the Papiſt to clude 
the Act by ſaying, 1 know I cannot give my Leaſchold E 
e ſtate to my Wife or Child that are Papiſts; but Iwill die in: 
© teſtate, at leaſt as to ſuch Leaſehold Eſtate; and then the 
Act of Parliament will give it to them, tho they be Pa- 
piſts. Beſides, there are remarkable Words in the Act made 
to prevent the Growth of Popery, in the Clauſe aſoreſaid, 
which ſays, “ that all Eſtates; Terms at Intereſts made, done 
4 or ſuffered, to, or to the Uſe of, a Papiſt, ſhall be void.“ 
Now dying inteſtate is fafering the Eſtate, for Want of a 
Will, to go to a Papiſt. Alſo the Intent of the Act was, that 
the Papiſts ſhould not be capable of taking ary Intereſt in 
Leaſchold or Freehold Eſtates, whereby they might be en- 
abled to prejudice the Government; and whether fuch Pa- 
piſt has the Eſtate either through the Gift of the Anceſtor 
his making a Will, or by his dying inteſtate, it will be equa 
ly within the Miſchief intended toy be prevented by the AR 
and though this might ſeem an Harüchip, it was no more i 
fill than what the Act deſigned; (uia:) to put Hardſhips up- 
dh ür in Order to their * n R 1 _— 
On the contrary it was argitied;' that though che Act did 
intend to put Hardſhips" on Papiſte, ye it was only ſüch 
Hardſhips as the Words and plain Meaning cheregf neceſſari- 
| x x 54d that whether a Papiſt was diſabled to take by | | 
Statute of Diſtribution, was a Queſtion never yet deter- 
mined ; that the Term [B] ſuffered ons which fo much = 1 
Streſs had been laid, was plainly thrown into the Act as a 9 
Word of Courſe; and 2 to ſuch Conveyances as ſhould 
thereafter be made to the Uſe of, or in Truſt for, a Pp 
Way of Common Recovery; but that ſuppoſing the Word . 
fered was to be taken in the largeſt Extent, then a Deſcent 
would be within the Clauſe, and: ſo. no Lands could deſcend 
to a Papiſt of above the Age of eighteen Tears and fix 
Months; for when Lands come by Deſcent to an Heir, it 
is What the Anceſtor 8 to happen for want of a Will; 
That by ſuch Con jon all the Frechold and Leaſehold 
Eſtates that ſhould ever come to Papiſts would be effectually 
diſpoſed of; the former to the Lord by way of Eſcheat, and 
the latter to the Crown, for want of an Owner. Laſt- 


Vor- III. | K wits 9 17. 


[B] This Expreſon, and indeed the whole Paragraphs zimoſt Word 
for Word wenge from 1 Fac. 1. cap. 4: „2 — + 
| ** ® | |; Wh” 
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Deſcent; 
alſo a Papiſt 
may take a 
Perſonal E- 
ſtate by the 
Statute of 
Diſtribution. 


any liberal Conſtruction. | $2: 
Lord Chancellor: I do not know that this Point was ever 


if in Judgment, but I am of Opinion that 'a Papiſt may take 
a 1 Statute of Diſtribution. I muſt recur to the diſ- 


abling Clauſe in the latter End of the Statute of the 11 & 12 
W. 4. made to prevent the Growth of Popery, which ſays, 
<« That no Papiſt ſhall purchaſe any Manors, Lands or Terms, 
«© Fc.“ Now a Purchaſe muſt be by the Act of the Party 
in the way of Grant or Conveyance, or a leaſt by a Will; 
but in [the Caſe of one dying Inteſtate, it is the Ad of the 
Law, [C] it is the Legiſſature that gives theſe diſtributary 
Shares to the Widow and next of Kia, it is a Succeſſion ab In- 
fteftgto to a Perſonal Eſtate, ſimilar to a Deſcent of Land, 
where an Heir, a Papiſt, (as here} if above the Age 
of eighteen and fix Months, may inherit. Befides, the In- 
tent of the Statute of Diſtribution was, that the Adminiſtrator 
ſhould fell all the Perſonal Eſtate of the Inteſtate, turn it into 


49 


Money, and diſtribute it; now it would be inconſiſtent, that 


the Papiſt ſhould have a Share of the Money left by the In- 
teſtate, but not of the Money raiſed by the Adminiſtrator out 
of the Inteſtate's Eſtates. K 
.. E 
that as to all perſonal Things, and in particular the Goods and 
Furniture at Cheevely, ber 6 Surplus of the Plate above the 


5000 Ounces, the Lady Dover the Widow was intitled to 4 


Moiety thereof by the Statute of Diſtribution. | 
The laſt Queſtioh was; whether the Perſonal Eſtate, which 
the Lord Dover had left undiſpoſed of by his Will, ſhould be 
diſtributed per Stirpes or per Capita? The Lord Dover hav- 
ing left only Nephews and Nieces, (viz.) one Nephew by 
bis Brother, and three Nephews and two Nieces by a Siſter. 
Whereupon it was objected, that were this the Caſe of Grand- 
Nephews and 'Grand-Nieces that were next of Kin, they 
ſhould take [D] per Capita; becauſe the Statute ſays, ky x. + 
N 12 


o] By the fame Reaſon it ſhould ſeem, that a Papift is capable of taking 
as Tenant by the Curie, or in Dower. E e 

(DJ It may in this Caſe be not improper to take Notice, that where « 
Perſon thus intitled to a diſtributary Share dies within a Year after the 
Inteſtate; in ſuch Caſe, by the Statute no Diſtribution is to be 
made within a Fear, yet the Share of the deceaſed Perſon will be an In- 
tereſt veſted, tranſmiſfible to his 'Executors or Adminiftraters: For in 


this Senſe the Statute makes a Wil ſor the Inteſtate; and it is av if u 


y was bequeathed payable a Year hence, which would plainly be 
an Intereſt veſted preſently. Nay, where one died without Wife or Iſſue, 
and Inteſtate, leaving a Father, who Alſo died before taking out Adminiſtra- 
tion, or altering the Property of the Eſtate 4. though in Caſe there was 
only one who could claim as next of Kin, and ſo, literally and ſtri 


A , 
— ſpeaking, 
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Cooper, Hill. 1108, And Noe; Mr. Vue upon this Occafion told the 


But here Lord Chancellor = ths'Couneil and ſaid, If one dies : 
| Nieces the Inteſtate Were equally Inteſtate 42 
I | entation : 4 without I. 
» ſue, Brother 
per Stirpes; or Siſter, but 
iving at the Lord Do- leaving ſe- 
this Point" had been determined by the Lord vera Bro- 


Deliberatioe in the Caſe-of (e) Wajb and ggg ch. 
| Caſes having been reſolved agreeably Ired, (vi. ) 
thereto, it was fit Matter ſhould now be at reſt, gy rw — 

* 52 Brother, 


and three N and two Nieces ſhall take 
Shen 27 Ft Kin by a Sitter; theſe for pie and got yr 


. 5 ' Caſe * 

[Szorke verſus Storke, & e contra. ee bo 
(AMES Storke, a confiderabls Merchant at Rumſey celle King. 
Hampſhire, had three Daug Mary, Elizabeth, Tm A Preſbyte- 


Ann wk, James Store was a ſtrict Preſbyterian, and bred A ng 
all his AN (rok and Family that way; he bad three Bro- 


Daugh ters 

rs, Semuel, Thomas, and ahem, who were alſo Preſ- bred * chat 
byterians. "The ſaid Jama Jette having ſurvived his Wiſe, Wike, ways aud 
made his Will, and appointed His. three Brothers and one Au- — 
drews (who was a Clergyman of the Church of Exglend, and Preſbyteri- 
his Wife's Brother) Execurors theteof, and Guardians iq his ans, makes 
three Infant Children, "The T in tis Life-time ſore his gen bl 
eldeſt Daughter, who was fixteen Years of A ARGS bu Brother — 


Samuel Stor te, a Merchant in London, to be educated, and and alſo « A 


gr Eagland, Guardians th bs three Lofant Daughters, anddies, having ſent 
his eldeſt Diogo ts his next Brother : The Clergyman gets the two other Daughters i into 
kde, a them at a Boarding: School, where they wars bexd aecording to the 


; and brought his Bill. to have the eldeſt 
2 the three Brothers that were Freſpyterians ak 
two Da 

out of the Will ought to be admitted in 
than in the Of of a Deviſe of Land. 


nb rayon e 


Perl Er ve in Fades dg to the ale 


ſuch Caſe happened to be a different Perſon, rice v. Grice, by the Lord 


Reporter, it had been Times determined in Equity, that where there 
one Perſon intitled to take the Perſonal Eſtate of the Inteſtate, as next 


the Statute the Right in that Perſon, makin of 
2 pm = erſon 2 him Lege 
(e) Precedents in Chancery, 54- 
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ſoon after died- Upon his Deceaſe, Andrews, one of the 
Guardians, living near the Teſtator in Hampſbire, got into 
his Cuſtody the two Daughters that were at their ' Father's 
Houſe at his Death, and placed them at a Boarding - School in 
Hampſbire, where they were bred-up in the way. of the Ghurch 
of England. After: which he red a Bill to be brought in 
the Names of the three Infant Daughters, againſt the four: Exe- 
cutors and Guardians, for an Account of the Teſtator's Per- 
ſonal Eſtate, the greateſt Part whereof was in the Hands of the 
three Stor bes, the Teſtator's own Brothers, and praying that 
the Court would give Directions for the Education of the three 
Infant Daughters in the Way and Principles of the Church of 
England. On the other Hand, the three Brothers 
their Bill to have the two Daughters delivered to them. 
e The Lord Chancellor decreed an Account of the Perſotial 52 
Eſtate; and in Regard the three Brothers of the Teſtator, the 
' Storkes, had no way miſbehaved themſelves, but had acted in 
every Thing for the Good and Benefit of the Infants Eſtate ; 
all Parties were ordered to have their Coſts out of the ſaid 
Eſtate. But though there were * in the Cauſe, of 
Directions having being given by the Teſtator, that his Chil- 
dren ſhould be brought up in his own Form of Religion, and 
as Preſpyterians; yet the ſame not being expreſſed in his Will, 
his Lordſhip declared, He would. not go out of the Will, nor 
hear any Parol Proof tonching the Teſtator's Intentions how 
his Infant Daughters ſhould'be educated as to their Religion; 
ſaying, that Paro Proof ought nd more to be admitted in the 
Caſe of the 1 a Guardianſhip, than in the Caſe of a 
Deviſe of Land. However with Reſpe& to the eldeſt Daugh- 
ter, ſhe being übove the Age of fixtcen Years, and in fc 
at the Houſe of the Teſtator's Brother Samuel Storke, one of 
the Guardians; it was ordered that ſhe ſhould be ſent for im- 
mediately into Court, which being accordingly done, and ſhe 
being there aſked where ſhe deſired to be; on her expreſſing 
a Deſire to continue with her Uncle Samuel Storke, his Lord- 
| ſhip declared ſhe ſhould continue there if ſhe pleaſed, + ++ 
As to the other two Daughters; —_ it was preſſed" that 
the three Guardians, and thoſe the 'Teſtator's own Brothers, 
did deſire to have "theſe Children delivered to them, and that 
the Court had a Power fo to do, ſince by the Guardians diſ- 
agreeing, the Care and Guardianſhip of the Infants devolved to 
| the Court; [E] and though this was repreſented to have been 
the Intention and earneſt Defire of the Teſtator, who'could 5 
not believe, that the ſingle Guardian, the Clergyman, would 


TE} See the Caſe of The Duke of Beaufort v. Berty, Vol. I. e 0 cd 
that of Darcy v. Lord Holderneſs, cited = in the Note. | l my 
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have oppoſed the other three; and notwithſtanding it Was in- 
ſiſted, that in the Caſe of ſo great a Majority, the Court od 
order the two Daughters to be delivered over to the three 
Guardians, to be educated as they ſhould think proper, eſpe- 
cially in Regard, ſince the Act of (4) Toleration, it is not un- 
lawful to breed them Preſbyterians; and the Intention of the 
Teſtator in all lawful Things ought to take Flace: et the 
Lord Chancellor would do no more than direct the Maſter - to 
inquire, whether the School in Hamgſtuire, at which the two 
younger Children were placed by the Guardian, the Clergy- 
man, was a good and proper School for their Education; giv- 
ing Liberty to all Parties to apply to the Court as there ſhould 


Captain Strudwicke's Cale. * Ol — 
Sir 
HE Defendant, Captain Strudwicte, having been com- J 491. 4 
1 mitted to Newgate, as the County Goal, for Debt, 4 the 

and having been ſued in the Spiritual Court at the Promotion 
of his 'Wife, Cauſ4 Adulterii '& 'Servitie; in which Court Ons that had 
there was a Sentence of Divorce d Menſd & Moro, and a 8 
Condemnation in Coſts, for r whereof he be- Newgate. for 
ing excommunieated, and having ſince procured himſelf to Debt, but 
be removed by Habeas - Corpus into the Fet Priſon: The 22 
Proſecutor in the 'Spiritual Court applied to the Curßtor: to Fin a. 
make out a Writ of 'Excommunicato cupiendo, directed to the communica» 
Warden of [the Fleet, to eharge the Defendant Strudwithe ted; the 
therewith. But the Curſitor, apptehending that it was the 2 * 
conſtant Courſe to make out this Writ of Excommunicato vill not gi- 
capiendo to the Sheriff, and to no otber Perſon, refuſed to make red the Cur- 
out the ſame directed to the Warden of the Pleet; wherefore, ſitor ta make 
as the DireCting the Writ to the Sheriff would-be to no Pur- „, Writ 
poſe, foraſmuch as he could not go into the Fleet Friſon to 4% 10 the 
execute it, ſo that there would be a Failure of Juſtice, unleſs Warden of 
the Writ might be directed · to the Warden of the Fler: For the Ft; 
this Reaſon, Application was now made to the Court of ply. 4. 
Chancery, for an Order to the Curſitor to make out the „ boy: 
Writ -as-defired ; ' infiſting that this ought the rather to be Sheriff, who 
done, beeauſe the *Defendant, white he remained a Priſoner may return a 
in Newgate, the Connty-Godl, might have \been\there-charg- e, in 
ed by -the'Sherfff ; whereas, having by his own Artifice fe- on dhe Re- 
moved himſelf to the Fleet, he had now endeavoured to elude tun, B. RK. 
the Jaſtiee of the Court. That the 'Statute of the 5th of He. ay grant 
cup. 23. (whereby the Writ of Excommunicato cupiendo that 1 
was before returnable in Chancery, is made returnable in the thereon 


7: charge him 
with an Excomm' cap”, 


AW. & M. ſeſſ. 1. cap. 18. . 
Vor. III. L King's 
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King's- Bench) mentions, throughout the ſeveral Parts of it, 
the Sheriff or other Officer to whom ſuch Writ ſhall be directed, 


or to whom the Execution thereof ſhall appertain; which 


Words imply, that the Writ may be directed to other Officers 
as well as the Sheriff; and it is plain, that in ſome Caſes it 


cannot be directed to the Sheriff, as where the Sheriff is the 

Perſon excommunicated ; on which Occaſion it muſt be di- 

rected to the Coroner : And by. the ſame Reaſon, in the pre- 

ſent Caſe the Writ might (it was ſaid) be directed to the 

Warden of the Fleet, both to prevent a Failure of Juſtice, and 

that the Party ſhould not take Advantage of his own Artifice 

| in removing himſelf from Newgate to the Fleet. 

The Court [The Maſter of the Rolls, before whom this Matter was 
eee moved, aſked whether there was any Precedent of a Writ of 
tachments to Excommunicato capiendo being directed to the Warden of the 
the Warden Fleet? To which it was anſwered, that none could be found; 
of the Fleet. hut that the Court of Chancery had often directed their Ar- 
| tachments to the Warden of the Fleet to take the Priſoners in 
the Fleet Priſon. | 


Writ of Er. Upon which his Honour, having taken Time to conſide 


comm” rap is of it, on the Day of Motions next after the Term declared 


a Viſcountiel his Opinion, that the Court of Chancery could not order the 
a high 1 — Curſitor to direct his Writ to the Warden of the Fleet, the 
Sheriff is a ſame being a Viſcountiel Writ; and though the Words of the 


Party, or o- Statute of Elizabeth in ſeveral Parts thereof mention, the She- 


therwiſe in- riff or other Officer, this might be meant of Baikffs of Li- 
3 berties, or the Coroner, who in all Caſes is the proper Officer 
directed to to execute Proceſs where the Sheriff is a Party, or otherwiſe 
the Coroner. incapacitated : That in the County Palatine of Durham the 
In the Coun- Writs are directed to the Chancellor of Durham, ordering 
3 him to command the Sheriff; that in this Caſe there need be 
Writs are uo Failure of Juſtice, becauſe the Writ might be directed to 
directed to the Sheriff, on whoſe returning a Non eſt inventus into the 
the han- King's-Bench, that Court might grant an Habeas Corpus to 
| —_—_— or. bring up the Priſoner, and there charge him with an Excommu- 
dering him nicato capiendo : But that the Court of Chancery's granti 
to command Attachments to the Warden of the Fleef was not a — 
the Sheriff. Cafe, becauſe thoſe Attachments are not returnable in the 
King's-Bench, but in Chancery ; whereas all Writs of Excom- 
All Writs of municato capiendo muſt be returnable in the King's-Bench. 


— Wherefore, there being no Precedent of ſuch Writ being 


turnablein ever directed to the Warden of the Fleet, nor any Likelihood 
B. R. of a Failure of Juſtice for want of it, bis Honour refuſed to 


order the Curſitor to make out this Writ directed to the 
Warden of the Fleet. 


Chefter 
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[Chefter verſus Cbeſſer. 4 


IR Jobs Cheſter had two Sons, William, afterwards Sir 
William Cheſter, and John, now Sir Jobn Cheſter; Sir 
Fobn Cheſter the Father, on the Marriage of his eldeſt Son 
William, ſettled Lands of 8001. per Annum, Part in Poſſeſſion, 
and Part in Reverſion after his own Death, on the ſaid il. 
liam for Life, Remainder as to Part thereof to the Wife 
of William for Life, Remainder to the firſt, Cc. Son of the 


Years to raiſe Portions for the Daughters of the Marriage, 
(vix. ) 40001. amongſt all the Daughters, Remainder to the 
faid William and the Heirs Male of his Body by any Wife, 
Remainder to Sir John Cheſter the Father in Fee. Alter- 
wards Sir John Cheſter the Father ſettled other Lands of near 
1000 J. per Annum, on his younger Son, now Sir Jobn Cheſter, 
for Life, Remainder to his firſt, &c, Son in Tail Male ſuc- 
ceſſively; and being ſeiſed in Fee of Lands in Poſſeſſion of 
about 400 J. per Annum, in Littleton, Marſton and Mil- 
brooke, by his Will deviſed all his Lands, Tenements and Here- 
ditaments in theſe three Towns of Littleton, Marſton, and Mil- 
brooke, or elſewhere, not by him formerly ſettled, or thereby by 
him otherwiſe diſpoſed of, to Truſtees for the Term of 100 
Years, upon the Truſts therein mentioned, Remainder to bis 


ſaid younger Son John Cheſter in Fee. The Truſt of the 
Term of 100 Years was, to raiſe Money out of the yearly 
Rents and Profits of the Premiſſes compriſed in the ſaid Term, 
to pay the Teſtator's Debts and Legacies, in Aid of his Per- 
ſonal Eſtate, The Teſtator died, leaving an eldeſt Son Wil. 
liam, afterwards Sir William Cheſter, and a younger Son Jobn, 
now Sir John Cbeſter. About a Year after the Death of the 
Teſtator, Sir [William Chefter died, leaving ſix Daughters, 
(the now Plaintiffs) and leaving no Iſſue Male. | 
The Queſtion before the 


ourt was, whether this remote 
Reverſion, expectant u 


the ſeveral Eſtates created by the 
eſtator's Son William, ſhould be con- 
ſtrued to have paſſed by this Will? If it did, then it would 
belong to the Defendant Sir Jobn Cheſter; if not, the ſame 
would deſcend to the fix Daughters of Sir William Chefter, as 
Heirs at Law of Sir Jobn the Father, and Sir William his 
eldeſt Son, And now this Caſe was argued before the Lord 
Chancellor, the Lord Chief Juſtice Raymond, the Lord Chief 
Baron Reynolds, and Mr. Sens Price, whom the Lord 
Chancellor called to his * | 
And by thoſe who argued for the Plaintiffs, the Heirs at 
Law, it was inſiſted, that according to the Wards of the Will, 
according to the Intention, and the ſeveral Circumſtances ma- 
nifeſting ſuch Intention, it could not be reaſonably —_ 


Marriage in Tail Male, the Remainder to Truſtees for 600- 


— 


Caſe 15. 
Lord Chan- 


cellor King 
Lord Chief 


his Lands on 
B. in Tail; 
and A. being 
ſeiſed in Fee 
of the Rever- 
fion of theſe 
Lands, and 
of other 
Lands in 
Poſſeſſion, 
deviſes all 
his Lands and 
Hered. ta- 
ments not - 
therwiſe by 
him ſettled or 
diſpeſed of ; 
the Rever- 
fion in Fee 


will paſs. 
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that the Teſtator meant to paſs this remote Reverſion in Fee 
by his Will; that as the Plaintiffs were Heirs at Law, they 
were to be favoured, and not to be diſinherited by doubtful 
Words, eſpecially as they were not endeavouring by this Suit 
to ſtrip the Honour, fince the better Half of the Eſtate had 
been ſettled, by Sir Jobn Cheſter the Father, upon the De- 
fendant his younger Son, in his Life-Time, in Poſſeſſion and 
Reverſion; but that the Daughters of Sir William would not 
be provided for according to their Quality, if they had only 
4000 J. among ſix of them, and the additional Lands, which 
they were entitled to from their Father Sir William, were but 
of ſmall Value: That the Queſtion was not, whether Sir John 
Cheſter had it in his Power to deviſe this Reverſion in Fee; for 
it was plain he had; but whether, in this Caſe, it was his 
Intention to paſs it? And here it was ſaid to [appear plainly not 5 8 
to have been his Intention; for that if he had really intended 
to deviſe this Reverſion in Fee, he would have mentioned 
it, as he had done other Lands of leſs Value. He had deviſ- 
ed all his Lands in the three Towns of Littleton, Marſton, 
and Milbrovke : and why not in the other Towns, vrhere the 
Lands were of greater Value? That it was true, in this de- 
viſing Clauſe the Teſtator had added the Word elfewbere, 
(the Deviſe being of all his Lands, Tenements and Heredita- 
ments in theſe three Towns, and elſewhere; ) but that this 
looſe, general Expreſſion, when the Teftator had before de- 
ſcended to 'Particulars, ſhould never take in Lands of greater 
Value than the Particulars before -expreſly mentioned; for 
which was eited the Caſe of V inn and Littleton, 1 Vern. 3. 
and 2 Vent. 351. where the ſame Caſe is reported by the 
Name of Sir as Littleton's Caſe, and is as follows: A 
Man deviſed to J. S. and his Heirs, all his Lands in Denbigh- 
ſhire, Mont gomeryſbire and Flintſhire, or elſewhere within the 
Dominion of Wales; and the Teſtator was ſeiſed in Fee, and in 
Poſſeſſion, of Lands in other Counties within the Dominion of 
Mules that were in Mortgage to him, and theſe mortgaged Lands 
were of greater Value than the other Lands; whereupon it 
was declared to be the then Lord Chancellor's Opinion, and de- 
ereed, that after the Teſtator in that Caſe had deſcended to Par- 
*ticulars, the Word elſewhere, which is like an Et cætera, ani 
comes in currente Calamo, ſhould not comprehend Lands of great- 
er Value than thoſe which had been partieulatly mentioned. 
But that, taking the Word elſerobere in the molt extenſive Sig- 
nification, yet that was · reſtrained by the ſubſequent Words not 
-by-bim formerly ſettled, or otbenwiſe diſpoſed ef; and then the 
Deviſe would run thus: .I deviſe all my Lands and Heredita- 
ments in Littleton, Marton, and Milbrooke, and elſewhere, 
not by me [formerly ſettled.” Now theſe Words formerly 
ſerrika, muſt be reſtrĩctive, and be intended to prevent ſome 5 9 
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— Authority, the Caſe of Hyly v. Hyly, 3 — _ 
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and Prafit, ſo that the Eſtate is not to be ſolde but only be 
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Lands from paſſing 4 Will, which, were it not for this 
Clauſe, would bave included therein; and conſeguehtly - 

will prevent the Paſling of this Reverſion in Fee: For furely; 
if the Teſtator, or any one living, were aſked; whether the 
Lands in Sir William Cheſter's Settlement were not ſettled, the 
Teſtator and all Mankind muſt anſwer in the Afirmatove ;-they 
were ſettled on Sir William Cbeſter's Marriage, and if ſo, were 
not to paſs by this Will; for only the Lands not formetly ſettled 
by the Teſtator were to paſs by this Will, and though the Ne- 
verfion in Fee was not ſettled, yet the Lands were, and theres 
fore muſt not pals. . | 5 12 * 75 | i nee $att: 
* my Lands, excepting the Lands "ſettled q this had been the 
fame as if all the s, mentioned in the Settlement made on 
the Marriage of Sir William, had been particulariaed inthis Ex» 
ception ; and if ſo, there had been no to think that the 
Lands excepted ſhould paſs. And for this was cited, as an ex- 


— 


„ 


the Teſtator had deviſed all his Lands ſettled on 
William on his Marriage, this would certainly have paſſed the 
Reverſion of the Lands thus ſettled; and it would be very 8 
ſtrange, that the Deviſe of the Land not - ſettled, and the De- | 
viſe of the Lands ſettled, ſhould receive the fame Conſtruc- 
tion, though they ſeem to be diametrically-oppoſite; | 
That the Inducement and Occaſion of the 'Teſtator's mak 
ing this Deviſe was a plain Indication of his Meaning, and 
ſhewed he did not intend to paſs the Land ſettled ar his S6n 


was, ta Truſtees 
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limited to Sir Wilkam'in Tail Male General; namely, in De 4 
fault of Sons of that Marriage; to him and the Heirs Male 0 
his Body and it was not reaſonable to make the Reverſion in 
Fee « Fund to pay Debts, which was not ſo much a He 
for that Purpoſe. MATR Gn e e as blo pie * Cs 
Further : The Truſt is to pay Debts out of the amm, Nose 


annual Profits to be applied: But ſurely the Eſtate ſettled on 
the firſt and other Sons of Sir William, whoſe Lady was e 
Year delivered of -a Child, till within a Year of the Dea 
of the Teſtator Sir John Cheſter, could not afford an yearly 
Vol. III. M Prog 


> 
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Profit towards ſinking the Debt. That as to the Caſe of Strodę 
v. Lady Ruſſel; 2 Verna62 1. fand whichit was apprehended 
might be objected / here one deviſed all his Lands and Here- 
ditaments out: of Settlement to his Nephew Strode, be taking 
upon himſelf Fs Name Litton 3 * there, the Condition of 
taking himſelf the Name ſhewed, he was to continue 
the Family, and tberefare to have the Family Eſtate, and con- 
ſequently the Reverſion in Fee of what ' was ſettletl. Again, 
what further diſtinguiſhed the principal Caſe from that of rode 
v. Lady Ruſſel; and the ſeveral. other Caſes - in the Books of 
that Nature, was, that in the principal Caſe there was an Eſtate» 
tail in being in a third. Perſon, and not in the Teſtator, by 
' which Means the Reverſion in Fee not being Aſſets, was of no 
Value in the Eſtimation of Law, and therefore ought not to 
paſs by the [general Words of all the Teſtator's Lands and Her 
reditaments not otherwiſe: ſettled. + | 
-- Laſtly, it was obſerved, that a Field 
wherein were the Conduit and Water-pipes which ſupplicd the 
Capital Meſſuage with Water, (and which Capital Meſſuage was 
ſettled on the Marriage af the eldeſt Son William Cheſter) had, 
Son William and bis Heirs; from whence it was ſaid to be na- 
tural to infer, that the Fee · ſimple of the Capital Meſſuage, and 
the Fee- ſimple of the Field were! not intended to be parted ; 
onſequently, that the Reverſion in Fee of the former was not 
intended to be diſpoſed of from the Heir at Law, to the preſent 
| Sir John Cheſter. _ Kd eds 78 be $5144 a of ! Bi. 
One devites But the Lord Chancellor and. the Judges Adliſtants, were all 
all his Lands clearly of Opinion againſt the- Plaintiſ. They admitted that 
in A. B. and the Heir is the univerſal tive:of his Anceſtor, and by 
. doubtful Words ought not to be diſinherited: But ſaid, the 
TA hes Queſtion here was, Whether theſe Words were doubtful? They 
Lands in 4. thought not; that the Word :#/ewbere was the ſame, as if the 
B. and C. Teſtator had ſaid, He deviſed ali bis Lund in tbe three Towns 
and Lau fpartieuluriy mentioned, or in any+0ther Place whatſoever; and 
Va- that there was no Reaſon tor ſo plain, per, and intel- 
ue in an- ligible a Word in a Will as this, which p ly was inſerted 
| other Coun- to avid the Prolixity of naming the ſeveral other Towns in 
xy ; the de Which the Premiſſes lay, it being * Eſtate; and difficult, 
other Coun. àt the Time of making the Will, and wien the 'Teftator might 
ty ſhall paſs be ſuppoſed to have been nope Confilit and without his Writ- 
e. ord ings, to paxticularize all the Toπ]nĩͥ. That the Word efſewbere 
eſewbere. as therefore the moſt ſignificant, ſenſible and comprehenſive 
Word that could be uſed for-that-Purpoſe; equivaſent to the 
naming of them 3 and it would be ofthe moſt dangerous Con- 
ſequence, under Pretence of {conſtruing this Will, 
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the T'ator's — to refed 
made uſe of, both for theſake'of Rg a 50nd 
That as to the Caſe of Sir Thomas Littleton, cited . 
bm Side from Vern. and Vent. the Queſtion there pt inci- 
n on the Premiſſes in Controve being a Mont- 
ow, an Eſtate, though mortpagedt e ontinues ſtill-to 
2 Eſtate of the Mortgagor, ſübject to the Payment of 
the Pledge which is upon it; and the * =p s Right is 
only tothe Money due upon the Land, not to the Land. itſelf 3 
for hich Reaſon, till the Mortgage is fore-cloſed, it ĩs 2 
perly the Mortgagee's Land, or to paſs as ſuch, by the 
viſe of all bis Landi, if the Teſtator has other Lands to fatis- 
fy the Words of the Will; and in the Report of this Caſe in 
Ventrit, it is ſaid, there were ſame'other Arcumſtances uich 
ſhewed the Teſtator did not intend ws Pals the pomrgaged Pre- 
miſſes, and therefore the Force of that A is gut of the 
Caſe. That if the Deviſe had been all the;Teftztor's Lands 
and Hereditaments, (without ſaying tire) and then. had limits 
ed the Premiſſes to the Fruſtees fo 166 Tears, Remainder to 
Sir Jobn Cheſter in Fee, this had been 3 the Words 
Lands and Hereditamenis would have aſl the Fray 
Fiee in the Lands; and-the-Words' not of 2 oy 
could have excepted only that Eftate in the 
otherwiſe before ſettled : Where it is plain” that 2 
in Fee was not ſettled, and therefore would BG bed Wi, 
the Land can no further be fad to be ſettled, "than the Eftue 
therein are exhauſted : Bot the Reverſion in Fee of this Land The fame 
not being ſettled, the Land, as to ſuch Reverſion, is notfettled ; Lands may 
63 {© that the ſame Lands in ſeveral Reſpe&ts [may be f to be = to be 
J ſettled and unſettled _ with * to al the — ex- 1 


in Fee, which . . is Part of the — Eſtate 4-4 e 


that if the Perſon making this Settletnerit was ſeized in Fee s verfion. 
„Heir on the Part of the Mother! he ſhall ſtill be ſciſed of this The Rever- 
Reverſion as of his old Eſtate: and as Heir of the Mother's ſion in Fee is 
Side, as before. In like Manner, if the Lande were before Faro 
Gavelkind, or Borough Enghfh, © this Reverſion, as Part of 
the old Eſtate, ſhall deſcend in Gavelkind and Bor ee 
and 
but 


and Borough 
as before: Wherefore, with Regard to this bom ; 
Land is with ſtrict P ſaid to be unſettled, andthe Owner ede, he 
ſeized thereof as Part of his old Eſtate, his old: — ul 
Dominion, Beſides, nothing cam be ſaid to be ſettl deſcend to 


what the Party who made the Settlement has not a Power 888 


Side 3 ſo if it was Borough Enghſb, or Gavellind, it ſhall deſcend accordingly. 
over; 
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over; whereas the Reverſion in Fee continues in the Power of 
him from whom the Eſtate firſt moved, and therefore cannot 
Dee % 
The Lord Chief Baron obſerved, that he looked upon the 
Gaſe of [EE] Wheeler verſus Halrond to have been the firſt 
Caſe of this Nature, which bad been adjudged, and is in 
Allen's Reports, 28. Next came the Caſe! of Lidcot verſus 
Willows, which though adjudged otherwiſe in the Reign of 
King James the Second, and about the ſame, Time with, 
that af Hyly verſus Hyhy, vet afterwards, in the Reign of 
King William, [Error was brought of the Judgment in the 6 
Caſe of Lidcot verſug Willows, and the Judgment reuerſed. + 
See Carthew 50. 3 Mod. 229. allo. 2 Vent. 282: So that the 
Caſe of Hyly verſus Hyly may well be faid not to be Law; 
it being adjudged the ſame Way, and about the ſame Tim 
8 | with that of. Lidcor and Willows ; and as the Judgment of 
_ 0 the latter was reverſed.upon Error, fo alſo would the former 
I have been, had Error been brought thereof; and that, agree- 
able to the Caſe of Lidcot and Willows, was that of Cook ver- 
ſus Gerraru, 1 Lev. 212. And the Court laid great Streſs 
on the Caſe of Strode verſus ny Ruſſel, which was affirmed 
nin the Houſe, of Lordi, and as ſtrong as the principal Caſe, 
being a. Deviſe of all the Teſtator's Land out of Settlement 
which Words were determined to paſs the Reverfion in. Fee of 
the Lands in Settlement; obſerving, that this Reſolution 
bound them down in the principal Cale ; and that the Caſe 
of a Son inheriting the Honour muſt be as ſtrong as that of a 
| Siſter's Son, who in the abovementioned Caſe was the Devi- 
| ſee of Sir Wilkam Litto. 1 
And as to What had been inferred from Sir Jahn Ghefler 
the Teeſtator's having deviſed Berry Field to William Chefter and 
his Heirs, (v6) that the ſaid Field and the Capital Meſſuage 
« were intended to go together, and not to be parted ; the Court 
took Notice, this was but a flight Cireumſtance, and that if 
there was any Strength in it, then the Field. ſhould: have been 
_ deviſed. to the ſame Uſes and to the ſame Eſtates as the Ca- 
pital Meſſuage was limited by the Settlement made on the 
ſaid William, Chefter's Marriage. Whereupon the Decree was 
in Favour of Sir John Chefter the Defendant, by Ne, unani- 
mous Opinion of the Lord Chancellor, Lord Chi -Juſtice, 
Lord Chief Baron, and Mr. Juſtice Price. N e 


ti The Reporter here remarks, that in the Caſe of Toy verſus Joy, heatd 

| IX Rolls, Trinity 1531, this Caſe of Wheeler verſiis Watlrond 1 cited, 

+ © his Honour ſent for the from whence it to have been found 

by the Special Verdict, that, unleſs the Reyerſion in Fee paſſed by the Will, 
ut. e would not be ſufficient to pay the Teſtator's Debts ; which Reaſon is 
.;+.+ - Not taken Notice of in the Book. 
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Buorlew verſus Batemdn.” Cie 16. 

4 n A 81 3 * 

R. Barlow, of Wales, gave an additional Legacy , of Jekyll, A 

1. 1999 , to bis Daughter upon Condition thats Ly 
married a Man who bore the Name and Ams of N bw . 

and in Caſe the Daughter married one who ſhould not bear Deviſe of a 


the Name and Arms of Barlew; then the Feſtatot deviſed Fe 7 
1000 1, to the Plaintiff The Daughter martied the - Condition 


dant, whoſe Name was Bateman; but about three Weeks ſhe marry a 
before the Marriage he called himſelf Barlow; and it was Moan of the 
faid, that it was uſual to have an Act of Parliament ta take r 
a new Name, which had not been done in n —.— 
Caſe. Beſides, it was the Intention of the Teſtator, that the, him 
Perſon who ſhould marry his Daughter, and be intitled to Name of 


this additional Legacy; ſhould be one” of bis Family, and” e Pens 


as ſoon as he ſhould have received the Legacy, take again his 3 of 
true Name of Bateman; wherefore the Plaintiff claimed the ton. > 


= 
. 
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fied the Uſage of paſſing Acts of Parliament for the taking * 7794: of 


Defendant ſhould. ever after retain the Surname of Barlow, liament, 


from an Apprehenſion that he would, when he ſhould have changs his 


received the Legacy, reſume his old Name of Bateman; yet . — 
his Honour refaſed to make any ſuch Decree, . 2 — 8 
Vor- II. N Fobn 
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Caſe 17. Jobn Roberts, Eſp; and Catbarine IPlaintff 


Sir his Wife 
34 . 47 ab 


Ir fe David Roberts, E: be Son of the) N 1 4 
„ Plaintiff Roberts, 2 25 (Defendant. 


A. treats for . THE Bill was to be relieved againſt an underhand Bond, 


the Matriage _ I. dated the firſt of February 1728, gained by the De- 


of his Son, fendant, David Roberts the Son, from the Plaintiff his Father, 
Setilement in the Penalty of 2000 J. for the Payment of 1000 J. within 
N fourteen Days after the Date of the Bond. 

re is a | . h 
Power reſerved to the Father, to jointure any Wife whom he ſhould marry, in 200 J. 

Annum, paying 1000 l. to the Son: The Father treating about marrying a ſecond 
Wit, the Son agrees with the ſecond Wife's Relations to releaſe the 1000 J. and does 
releaſe it; but takes à private Bond from the Father for the Payment of this 1000 13 


* . 
, 


Equity will not ſet aſide this Bond, becauſe it would be injurious to the firſt Marriage, 


which, being prior in Time, is to be preferred. 


The Equity was, that the Bond was obtained by the De- 
fendant the Son from the Plaintiff John Roberts the Father, 
in Fraud of the Agreement made on the Marriage of the Plain- 
tiff John Roberts the Father with the other Plaintiff Catharine 
his ſecond Wife, and without the Privity of her, or any of 
her Relations, | | 1 1 
I be Plaintiff John Roberts's firſt Wife, who was the Defen- 
dant's Mother, was a conſiderable Heirels, and died leaving ſe- 
veral Children by the Plaintiff, The Defendant David Roberts 
was the ſecond Son; for whom [the Plaintiff his Father bought 
a Commiſſion of Lieutenancy in a Company of Dragoons 
after which the eldeſt Son dying, the Defendant David Ro- 
berts the Son intermatried with the Siſter of Mr. Meller, late 
one of the Maſters of the Court of Chancery, who had a Por- 
tion of 4000 l. and (inter aÞ) the Plaintiff the Father, who 


67 


was Tenant by the Curteſy of all his Wife's Eſtate, joined 


in ſettling a good Part of this Eſtate on his Son the Defen- 
dant David Roberts in Poſſeſſion, and on his Wife - Meller; 
the Reſidue of the Eſtate was limited to Jobn Roberts the Fa- 


ther for Life, Remainder to David Roberts the Son, with a 


Power reſerved to Jobn Roberts the Father to ſettle 200 J. 
per Annum, (Part of the Premiſſes limited to him for Life) 
upon any Wife which the Plaintiff Roberts the Father ſhould 
marry, he the faid Roberts the Father paying, or ſecuring, ta 
the good Liking of the Defendant Roberts the Son, 1000 l. 
he Power in the Settlement was penned in a ſtrict Man- 
ner, by way of Condition Precedent, viz.) a Proviſo, that 
in Caſe the Plaintiff Roberts the Father ſhould pay to the 
| t 
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Defendant Roberts the Son, or to his good Liking ſecure 
the ſaid Roberts, the Son, 1000 J. it ſhoald be lawful« 
Roberts the Father to limit to any Wife that he ſhould 
marry, Lands of the Value of 200 J. Aunim. There 
was alſo a Power for the Defendant Roberts the Son to limit 


F 


Lands of 4ool. per Annum to any Wife that the Son ſhould 


thereafter marry. | 2 
Afterwards the Plaintiff Roberts the Father entered into a 
Treatyof Marriage with the Plaintiff Catharine Barker the Sifter 
of George Barker of Chifwick, Eſq ; who had 3000 J. Portion; 
and thereupon the Plaintiff Roberts the Father ſed to ſettle 
theſe Premiſſes of 200 J. per Annum upon the laid Catbarins his 
intended Wife; but then it appearing, that the Plaintiff Ro- 
berts the Father was to pay 1000 J. to his Son David Ro- 
berts, upon his (the Father's) making this Jointure ; and that 
the Payment would very much ſtraighten” the Plaintiff 
Roberts the Father; unleſs this 1000 J. was releaſed; the faid 
eee Catharine and her Relations would not canſent to the 
arriage. "+> 408 | * 201 | 
Ugin- which the Plaintiff Roberts the Father applying ta 
his Son, and informing him where the Marriage Treaty ſtuck, 
(namely, at the Father's paying this 1000 J. to the Son) and 


that it could not proceed, unleſs the Son would releaſe the 


ſame 3 the Defendant Roberts the Son did agree to releaſe 
this 1000 J. in Conſequence whereof he wrote ſeveral Let» 
ters to Roberts the Father, intimating that he would releaſe 
the 1000 J. But it did not appear, that the Son's Wife, or any 
of her Relations, were conſenting to ſuch Releaſe. Howe- 
ver, the Plaintiff the Father — his Son into Mr. Bar. 
ters Company, on which Occaſion the Son expreſſed himſelf 
pleaſed with the intended Match; but not long after, the De- 
fendant Roberts the Son to recede from his Promiſe, 
and inſiſted with his Father, that if he, the Son, releaſed this 


1000 J. to the Father, then the Father ſhould give him, the 
Son, a Bond, for the Pa 


yment thereof within a ſhort Time 


after the Father's Marriage ; to which the Father, being very 


much ſet upon this ſecond Marriage, did at length conſent, 
(viz.) to give a Bond to the Son for the Payment of the 
1000 J. upon the Son's giving a Releaſe to the Father: And 
the Bond which the Father was to give to the Son, was, to pay 
the 1000 J. to the Son within a Fortnight after the Father's 
Marriage. But this Agreement for the Father's giving the 


Maid Bond to the Son, was without the Privity of the ſaid 
Catharine Barker the intended Wife, or any of her Re- 


[Thereupon a Releaſe was for this Purpoſe, which 
Roberts the Son did execute, and the Father privately 11 


* 
* 
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for him to execute, which aceordingly 


| 


bis Bond for' the payment of 1000 J. to hie Son; but.) the 
Releaſe: of the Son not being thought effæctual by the Friends 


of the ſald Cat harine Barker, another Releaſe was! prepared 
Roberts the Son did ex- 
ecute for this · 000 J. but a Day or two before the. Marriage; 
and the Father did about the ſame Time, ar ſoon aſter, exc- 


cute a new Bond to the Son; but this Bond, as the former, 


was given by Roberts the Father without the Privity of Ca- 
tharine his intended Wife, or any of her Relations 
. | The Marriage between. Reberts the Father and the ſaid 
Catharine took Effect, and the Portion of 3000 J. was paid. 
Afterwards the Defendant Roberts the Son ſued his Father 


on this Bond for 1000 J. upon which the Father Roberts - 
brought a Bill in Equity againſt his Son, and on Motion be- 


fore the Maſter of the Rolls, had an Injunction on the Me- 
rits: And now between the Seals after Trinity Term, the 
Cauſe came on to be heard at the Rolls, When 
On Behalf of the Plaintifſs it was inſiſted, that it was plai 
this Bond for the 1000 J. in Queſtion was obtained from the 
Plaintiff Roberts the Father without the Privity of the Plaiatiff 
Catharine the Wife, or any of her Relations; that it ſeem- 
ed as plain, that neither "Catharine the Wife, nor any of 
her Relations, would have conſented to the Match, had 
they known of this underhand Bond being given by the 
Plaintiff Roberts the Father to the Defendant his Son; which 
appeared ſtill more evidently by the great Caution made uſe 
of by the Phintif Catherine and her R 
to the firſt Releaſe executed by the Defendant Roberts, as not 
ſufficient and effeCtual ; and in inſiſting upon another Releaſe 
which was thought more effectual, and had been executed by 
the Defendant Roberts the Son ; that whenever any of theſe 
underhand Agreements on Marriage came in Judgment, the 
Court conſtantly declared an Abhorrence of them, as being in 
Fraud of the Marriage, and generally tending to make the 
Marriage unhappy ; and that every Thing which had, or 
ſeemed likely to have, thoſe Effects, ought highly to be diſ- 
couraged. ; 
That for this Reaſon Equity is careful that the open and 
publick Contract made upon the Marriage ſhould take Place, 
and will not ſuffer that to be infringed by any clandeſtine 
and private Agreement whatever; nay, ſo odious in a Court 
of Equity are all ſecret and underhand Dealings, as to intitle 
to Relief even the Huſband himſelf, though Party to the 


Fraud, and conſenting to the Agreement: But in the prin- 


cipal Caſe, the Bond given by the Huſband for the Payment 

the Money, did in Conſequence affect the Wife. 1000 /. 
was a conſiderable Sum of y, for which, when the _ 
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band ſhould be called upon, he muſt be diſabled thereby 
from maintaining his Wife, at leaſt in fo comfortable a 
Manner as otherwiſe he might, and probably would have 
done, and therefore it was proper the Wife ſhould be, 46 
here ſhe was, a Co-plaintiff, in order to conteſt and ſet a- 
fide the Bond. | | | | 


That i ud true, dhe Bod in Queſtion was dnl 10% Ing, 


but it might have been for 10, oo0 J. and if the preſent Bond 
for 1000 J. were allowed to be good, by the ſame Reaſon a 
Bond for 10,000 I. had been good alſo, which muſt utterly: 
bave incapacitated the Plaintiff Roberts from maintaining his 
Wife, who muſt [in ſuch Caſe have gone back to, and | 


a clog upon, her Relations, although ſhe had brought ſo con- 


ſiderable a Portion as 3000 J. a dh, ee eee 

It was admitted to be in Proof, that the Plaintiff Roberts 
the Father did in all outward Appearance execute this Bond 
freely. But this was not at all material; for ſtill it was a 
clandeſtine Bond given without the Privity of the Wife or her 
Relations, and would, as was before obſerved, if diſcovered, 
in all Probability have prevented the Marriage. 

That innumerable Precedents might be alledged, where the 
Huſband not only was pafffoe in conſenting to the underhand 
Agreement, but had alſo been active in encouraging it; and 

yet had been relieved againſt his own Act, Fraud and Con- 
trivance ; which doubtleſs was done in Favour to the Wife 
and to the End her Huſband might not thereby be diſabled 
from the better maintaining her, who in the preſent Caſe was 
not pretended to have known any Thing of the Bond, but to 
have been intirely innocent, and free ſrom the leaſt Imputa- 
tion of Fraud. | 3 f 

And as to the Jointure made upon the Wife in this Caſe; 
it was ſaid to be a hard Bargain, being but a Jointure of 200 l. 
per Annum for 3000 J. Portion: Whereas it is uſual to ſettle 

100 J. per Annum for every 1000 J. and this 200 J. per An- 
num lay at a great Diſtance, in Wales, without any the leaſt 
Proviſion for the Children of the Marriage. | 

That with Regard to the Father's Power reſerved to him 

to make a Jointure, it was obſervable, he was made to pay 
1000 J. for it, for a Power to limit only an Eſtate for Life, 

and this in Reverſion too, after another Life: So that if Ro- 
2 berts the Father ſhould heppen [to ſurvive his Wife, it would 

have been ou for nothing; that it was at the Rate of 
five Years Purchaſe, which was holding him to rigorous 
Terms, eſpecially when at the ſame Time the Son was in- 
truſted with a Power of making double that Jointure, being 
allowed to make a Jointure of 400 J. per Annum, without 
paying one Farthing for it. 
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It was | 


Payment of the 1000 J. on the Father's 


| Son's Bond muſt prevail. 


* —_— — - x 


s was a Bond given by the Father to 
the Son, not by the Son to the Father; ſo that the uſual 
Argument of its having been given by Compulſion or 
Goercion might ſeem not applicable in this Caſe: But ſtill the 
Fraud was not the leſs upon the Plaintiff Catharine, who 
was intirely innocent, and kept in Ignorance of it. The Wife 
was equally à Sufferer, and her Relations impoſed on to as 
great a degree, as if ſhe had been the Wife of the Son, not 
of the Father. And as to Authorities, they were very ſtrong, 
as in 1 Vern. 348- Redman's Caſe; fo 1 Vern. x75. Ga 
verſus Lindo; in which Cafes the Wife as well as the Huſ- 
band was Particeps Griminis, and yet relieved, The ſame 
in (e) Turton verſus Benſon, 2 Vern. 9604. Wherefore it was 
prayed, that as the Court formerly ordered an Injunction till 
the Hearing, ſo they would now grant a perpetual Injunc- 
tion. 


the Plaintiff Roberts the Father was not only Party to what was 
here called the Fraud, in giving this underhand Bond for the 
Payment of the 1000 l. but that, upon the Defendant Roberts 
the Son's Marriage, when he. reſerved to himſelf a Power to 
make a Jointure of 2004, to any Wife whom he ſhould 
thereafter marry, he himſelf made a private Agreement with 
his Son, that the latter ſhould releaſe this 1000 J. to him; 
and the very Bill ſets forth, that the Son the [Defendant Ro- 
berts, at the Time when he made his Marriage Settlement, 
did declare before ſeveral Perſons, that he would not inſiſt 
upon ſuch Claim, nor expect Payment of the 1000 /. 
So that all that could be alledged in Favour of the ſecond 
Wife of the Plaintiff Roberts the Father, might likewiſe be 
ſaid on Behalf of the Wife of the Defendant Roberts the Son; 
and if it ſhould be inſiſted to be injurious to the Plaintiff Ca- 
tharine, the ſecond Wife of the Father, that this private 
cement ſhould take Place; it muſt be allowed to be no 
leis prejudicial to the Wiſe of the Son, that the private un- 
derhand Agreement for the releaſing, or not inſiſting on the 
making a Jointure on 
the ſecond Wife, ſhould hold good; and it was plain that the 
Agreement on the Marriage of the Son, that the Father, if 
he ſettled a Jointure on a ſecond Wife, ſhould pay 1000 J. was 
made. on a valuable Conſideration, and with a View to pre- 
vent the Father's marrying again. Then if the Plaintiff Ro- 
berts, the Father, had not an undoubted Equity on his Side, 
and the Law ſhould be in Favour of the Defendant Roberts 
the Son, (as clearly it was, the Bond being good at Law) the 


That 
(e) See Vol. 1. 498. where there is a Note referring to this Caſe. 


On the other. Side it was-urged, that in the principal Caſe | 
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„„ That as it appeared from dhe Son's Settlement, that 


a Jointure on a ſecond Wife, pay 1000 l. to che Son; the {+ 


cond Wife or her Friends ought to have applied to the Rela- 


tions and Truſtees under the firſt Settlement, and to have gi- 
ven them Notice of this intended Releaſe of the 10001. they 
being in ſome Meaſure, in Equity, intereſted therein, 
[Here the Court propoſed it to the Plaintiff's Council, 
whether they had known or could cite any Precedent of an 
underhand Agreement to give a Bond on à Marriage being ſet 
aſide, which, when done, would be injurious to a former 
t made upon a valuable Conſideration? x 
To which it was anſwered, that whatever t or 
Promiſe the Son might make to the Father of his not inſiſting 
to be paid this 1000 J. on the Father's ſecond Marriage, yet 
it did not appear that the Father ever required a Bond or Co- 
venant from the Son to oblige him to it; and as to any 
verbal Agreement to that Purpoſe, ſup there were any 
ſach, the Son muſt know it would not be binding; and it 
would be hard that this Agreement for the Father's giving a 
Bond to pay this 1000 l. to the Son (which was poly awe 
derhand Bond) ſhould be binding to the Prejudice of the Fa- 
ther's ſecond Wife, who brought a good Portion, and was 


leaſt herſelf innocent of any Fraud, whatever Imputation 
that Kind might lie on the Huſband. 


Maſter of the Rolli: It is moſt true that Equity does abhor all 
underhand Agreements in Caſes of Marriage ; and perhaps, this 
may be the only Inſtance in ty, where a Perſon, though 
Particeps Criminis, ſhall yet be allowed to avoid his 'own 
Acts. Marriages ought to be encouraged, to which End, the 
open and publick Agreements, on Marriage Treaties, ſhould 
be ſupported and good. It is not uſual in Caſes of this 


Nature, for the Wife to be made a Co-plaintiff with the Hyſ- 


band, in order to avoid the Agreement, but the Huſband has 
been relieved on a Bill 


brought by him alone. And therefore, 
I do not think that the Wife's joining in this Bill, at all alters 
the Caſe. Neither [does it make any Difference, that the 
Father ſecles here to be relieved againſt the Bond. No Evi- 
dence has been given of his having made uſe of his Paternal 
S to marry again 
as 
But what I take to be material is, that whatever A 


can be made uſe of in Favour of the Plaintiff Catharine, the 


Father's ſecond Wife, or of her Huſband, to prove that che 
Father ought to be diſcharged of the Bond for Payment of dhe 


1900 ,. 


this.. 
Proviſion was made at the Inſtance of the firſt Wife's Friends, 
that, if the Father married again, he ſhould, on his making 
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1000 J the very ſame Arguments may be urged on Bchalf of 


the Son and his Wife, to prove that it ought to be paid. 
Thus ſuppoſing it to be an Hardſhip upon the Father's ſecond 
Wife; that her Huſband ſhould be forced to pay this 1000 J. 
in Breach of the publick and open Agreement made by the 
Son; is it not equally an Hardſhip upon the Son's Wife, and 
as much a Violation of the open and fair Agreement made on 
her Marriage, that the 1000 J. ſhould. nor be paid upon the 
Father's making a ſecond Jointure? The Conſequence o 
which will be; that, as the Agreement on the Son's. Marriage 
was the firſt, it ought to have the Preference, Qui prior eſt in 
Tempore, potior eft in Jure. | „ 
Further: On the Face of the Bill it is alledged, that the Son 
on his Marriage, and when his Father agreed to pay the 1000 /. 
on his making a Jointure to a ſecond Wife, engaged not to 
inſiſt on, or expect, the Payment thereof; which ſhews it was 
intended as a Fraud upon the Son's Wife, or her Relations 
and the Father's agreeing to pay the 1000/7. on ſuch Contin- 
ency, might be ſome Inducement to-the Son's Wife and her 
elations to come into the Match. But if this had not been 
charged in the Bill, it ſtill appears on the Merits, that the 
Defendant Roberts the Son and his Wife are Purchaſers of the 
1000 J. in Caſe of the [Father's Marrying again and making 
ſuch Jointure, as he has done, "Wherefore, ſince the Pay- 
nent of this 1000 J. by Roberts the Father, may as much con- 
tribute to the comfortable Subſiſtence of Roberts the Son and 
his Wife, as the Non: payment of it may conduce to the com- 
fortable Living of the Father and bis Wife; and as by Means 
of this Bond, Roberts the 8on has the Law on his Side, I 
think the Bond muſt be paid; and the only Relief I can give 
the Father is, to award a perpetual Injunction, upon Pay- 
ment of Principal, Intereſt and Coſts. | 5 
In this Caſe the Maſter of the Rolls obſerved, that the 
Practice of the Court, in relieving againſt all Marriage-Brocage 
Bonds, plainly ſhewed it to be theit Opinion, that every Con- 
tract, relating to r ought to be free and open; and 


he took Notice, that in the Caſe of (/) Potter v. Keen, where 


there was a Pond to pay Money for procuring a Marriage, the 
Lord Sommers decreed in Favour of the Bond, conceiving, 
that as the Procuring a Marriage was a good Conſideration at 
Law for an Aſumpfit, ſo, provided the Bond were in a rea- 
ſonable Sum, the ſame might be a good Conſideration for a 
Bond in Equity. But that the Lords, with great Juſtice, re- 
verſed the Lord Sommers's Decree; for that it would be of dan- 
gerous Conſequence to allow of any ſuch Bonds, as tending 
to introduce many improvident Marriages. - | IE 
© (f) Caſes in Parliament 76. See alſo the Caſe of Law verſus Lew; yok 
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Surly 9 7 —.— com . Caſe 18, 


 cellor Ki 
BERT, lad Nute Ferrers,” Was. leh in Fee ( (among IM 


many other Eſtates) of Lands in Ireland of 2000 J. 
Annum; and having ſeveral Sons 


per ordered to bg 


by his firſt Wife, — Fm examined de 
Waſhington, &c. and alſo having ſeveral, Sons 


bene 45. 
Wife, (Silena, the preſent Countch Do be Bards Thi 
faid Earl Robert by a _—_ had * cheſe Rente | += 


claimed Title to the 9 
in Ireland by Views of 5 prior Settlement made —_— 
—.— Earl Robert in M. 


1683; whereby the Premiſſes of great Im- 
were limited to himſelf for Life, Remainder to his Son Waſh» poctance; 
ington tor Life, Remainder to his firſt, &c. Son in Tail Male, 7 


ugh the 
Remainder to every other Son of Earl Robert in Tall Male not 
ſaccefſively, Remainders over. 


And it being inſiſted on 
the Sons of the fecond Marriage, that this was a forged firm, 
an Iſue was directed to try : fame. Earl Waſhington di 

without Mue Male, and che Earldom deſcended to the De- 
fendant. This ſuſpected Deed of May. 168 


had been 
brought before the Maſter by Earl Fa — * and the young» 
< Sous by the ſecond Marriage their Agents having in- 


it in the Maſter's Hands, one Jobs Jh, — 
and to whom Earl Waſhingt 2 everal Far 
vours, came to the Maſter to ſee the Deed, and made an Af- 
fidavit, that in December 1720, the Deponent himſelf, by the 


Order of Earl Waſhin ” canſcibed this ed Deed 
from acer Opin Pu . 


Im Parchment; and that, at that Time, 
there was no Seal, or Name ſubſcribed, nor any Witneſſes to 


it; whereas now it appeared, that this very Deed had a Seal 
Vac. III. P pu 
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put to it, and 


Earl Robert's Name and Title ſubſcribed to it, 
» though thoſe Witneſſes 


The Sons by the ſecond Marriage thereupon brought a ſu 
plemental Sil? ſetting forth 2 with Yobn Stele 
might be at Li- 
in oder to hate his T dimony 
And now it was moved, that the Plaintiffs might 
examine this Witneſs de bene eſſe, the Defendant having prayed 


and three Witneſſes Names indo 
Names were almoſt rubbed ot. 


Affidavit annexed ; + an praying, that 
betty to examige this W. 


a Commiſſion to anſwer. 


On the other Hand this wis ohPOſel on Behalf of the Earl, 
by reaſon there was not the mmon Affidavit, that the Wit- 
neſs was old, or infirm, or in any Danger of dying; and it 
ery füll Affidavits of the Witneſs's not only 


was ſaid to be againſt the conſtant Courle to gr 
pon 
being old, but alſo infirm, and in Danger of. dying. 


But the Lord Chancellor (after this had been twice 


moved) 


on Affidavit made, that no other . Perſon was privy to this 
Matter, as the Plaintiffs knew or believed; did order chat che 
Plaintiffs ſhould be at Liberty to examine this Witneſs Shirley, 

eſe; in, ud uh 1 8 die, and 
| leans the Plaintiffs might deprived of bis Teſtimony; 
and for that this Matter lay in the Privity.of this Witneſs only, 


rtance: But that if he were then 
d produce him at the Trial. 


= 
54 


Aſterwards, on 


living, 


Trial of the Iſſue, at the Bar of the 
o, the Deed wars found to be for- 


King*s-Bench, Hillary, 173 
ged, upon the Evidence — by this | Witneſs: \ 


Joner verſus Com Strofford & ol. 
HE Plaintiff, as Adminiſtrator, during the Minotity of 


dſour Infant Children, of the Goods and Chattels of one 
Bromell, who died Inteſtate, brought his Bill to recover a Debt 
by Bond for 2000/. dated fo long ſince as 168 5, and a Debt 
by Note for 800 J. dated ſo long fince,as 1686, both pretend- 


ed to have been given. by Sir 


enry Fobnſon, Kni 
Bill alledged, that Sir He 2 


The 


on by his Wi had ſub- 


jectec his Lands to pay his and was brought 


by the 


Plaintiff againſt the Defendant the Earl of Strafford, as Admi- 
niſtrator, with the Will annexed of Sir Henry Johnſon, (on 


the Executor's renounci 


his Heir at Law 
viſee; and it a 


N he Bi, tha 


rec one of the ſaid four 
Infants, being the Eldeſt, and a Daughter, was married to 
J. N. who was of Age, and a Co-Plaintiff, and who ſued as 


one of Age, and not by his Prochein Amy or Guardian. 


The 
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The Defendant the Earl of 1 of the 
Bill which ſought to recover the 2000 l. or the Money du 
80 on [the ſaid dF the faid Sir Henry Jobnſen, or 
Defendant as bis Adminiſtrator, or Which ſoughit any Relief 
in Relation thereto, or any Diſcovery in Ordet to ſuch Re- + 
lief, demurred ; for that it appeared'vn the Face of the Bill, 
and of the Plaintiff's own ſhewing that as the Nlaintiff's Ti- 
tle was only as Adminiftrator of Bromell, ſo che Adminiſtra- 
tion was determined by the Infant Daughter's having married 
an Huſband who was of Age; alſo, as to ſuch Patt of the Bill 
as ſought to recover the 800 J. or Money due on the Note 
—— to have been given i 1686; the aid Defendant 
pleaded the Sratute of Limitations, and Thewed, that the Debt 
was barred by the Statute; and that fix Tears and -upwards 
had incurred, long before the ſald Sir Henry 'Fohriſon had 
made his Will, whereby he charged his Lands with the Pay- 
ment of his De bts. „ n a1 ue N D832) 0 | 
Moreover, as to that Part of the Bill, by which the Plain- 
tiff ſought to recover" the Money” due on the Bond, the De- 
fendant pleaded, that the Plaintiff had brought an Action of 
Debt on the Bond, in the Court of Exchequer againſt the 
Defendant, who had pleaded Sobvir ad diem, and chat the ſaid 
Action was ſtill depending; and to ſome immaterial Part of 
the Bill, the Defendant put in à ſhort Anſwer, Theſe Pleas, 
together with — — to be argued, the 
Lord Chancellor called the Lord OHief Juſtice Raymond to 
1 8 2 ien 14 un 520 
And it was objetcd to the Demurrer, Which was ſaid to be a Defendant 
in Effect to the whole Bill, that the ſame was over- ruled by — de- 
the Pleas, and alſo by the Anſwer; and that this was the mur and 
oper Coneluſion of all Demurrers, (is. ) do demand Judg- fr or de- 
ment of the Court, that the \Defendant ought not to anſwer fer ts e 
to what the Demurrer extends to: Now che Demutrer ex- fame Part of 
"tending to any Relief, as to the Bond or Note, or any Diſoo- 2 Bill; for 
81 very [in Relation thereto, and the Defendant afterw he OE 
2 ing the Statute of Limitations as to the Note, and the Action the Demur- 
at Law, as to the Bond; theſe Pleas (it was ſaid) over · xuled rer. 
the Demurrer : For the Plaintiff might reply to the Pleas, and 
examine Witneſſes, and hear the Cauſe; ſo that 
the Pleas were as an Anſwer, and i{worn-as an (4) Anſwor. 
mY Time granted to anſwer, the Defendant may plead; | 
whe it muſtbe-inconſiſtent for a Man to ſay I demur, T7 
and therefore ought not to anſwer,” and yet at the fame Cl. AY -- | 


Time to anſwer; conſequently a Defendant cannot plead and 1 q 
demur to the ſame Part of the Bill; and as 3 2 A . 
the ſame Thing over- rules a Plea, fo d fortiors Pleading or 
Anſwering to the ſame Thing over · rules a:Demurrer. 

And 


(@) See Vol. 2. 464- . * 


ty 


. 


OR —⅜ 


An Admini- 
ſtration is 
granted du- 
ring the Mi- 
nority of four 
Infant Chil- 
dren, one of 
whom being 
a Daughter, 
marries an 
Huſband, 
who is of 
Age; the 
Adminiſtra- 
tion is not 


determined. 


% 80 


And of this Opinion were the Court, (vi. ] that the Pleas 
over- ruled the Demurrer. But ſtill it appearing, that the In- 
f.nt Daughter was married to one that was of Age; if there; 
by the Adminiſtration was determined, the Court ſaid 2 
would not proceed in a Suit, ;where it was evident the Plainti 
claimed under an Adminiſtration which was at an End. 
Whereupon for the Demurrer it was inſiſted, that the Queſ- 
tion was no more than this: An Adminiſtration was grant 
the Perſonal Eſtate of an Inteſtate during the Minority of four 
Infants, one of whom (being a Daughter) had married an Huf- 
band who was of Age, whether this determined the Admini- 
ſtration ? Now, the only Reaſon of granting ſuch Adminiſtra- 
tion during the Minority of the Infants, was, becauſe none of 
the Parties intereſted were capable of adminiſtering, on Account 
of their tender Age: But hen one of theſe had married an 
Huſband that was of 2 * was then a Party intereſted, 
who was capable of adminiſtering; by which Means, as the 
Reaſon of granting the Adminiſtration ceaſed, ſo muſt the Ad- 


miniſtration alſo. nte Cauſed, ceſſat EffeFus,. That the 
Huſband was not only a Perſon capable af adminiſtering, but 
the Perſon to manage, at leaſt his Wife's Share of the 


Perſonal Eſtate, which ſeemed all of it to be now veſted in 


him; but moſt certainly he had a Power of diſpoſing of it: 


So that the Adminiſtrator durante minors Ætate had no longer 
the Property, nor any Right to the Poſſeſſion thereof. 

why ſhould this Adminiſtration continue, when there was No+ 
thing left for him to adminiſter ? That it might be thought ſuf- 
ficient for the Defendant. to ſhew, that the ſaid Adminiſtra- 


tion was determined, without pointing out to whom Admi- 


niſtration ſhould now be However, it was conceived, 
that as the married Daughter's Share of the Perſonal Eſtate 
belonged to her Huſband, ſo he ſhould have Adminiſtration 

ted to him of ſuch Share ; and that a different Admini- 
— might be granted to another Perſon during the Mino- 


rity of the other Infants, ad Uſum & Commodum of theſe 


three Infants, ot 26 
Neither was it material, that this Huſband, who had mar- 
ried the Infant hter, was before the Court, and a Party to 
the Bill: For if the Adminiſtration was determined, then the 
Plaintiff's Right to ſue as Adminiſtrator during Minority, &c. 
was at an End; of which the Court would Notice, and 
not ſuffer a Suit to proceed, where there was no Repreſenta- 
tion of the Perſonal Eſtate in Queſtion, no Repreſentatives of 
the Infants to whom theſe Securities now in Controverſy (if 
ſubſiſting) did belong: That it was very true, there were three 
Children of the Inteſtate that were Infants under the Age of 
Seventeen, beſides the Daughter who was married 3 but that 
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would not help the Caſe ; [becauſe where an Adminiſt ration 
is granted during the Minority of four Infants, If one of the In- 
fants comes of Age, this does determine the Adminiſtration; 
5 Co. BrudenePs Caſe, 1 Lev. 74. agreed by the Council on 
each Side; nay, the Caſe is there put further, viz.) that if 
Adminiſtration be granted during the Minority of four 
Infants, and one of the Infants dies, this determines the 
Adminiſtration, in regard it cannot be ſaid there are four In- 
fants, when one of them is dead. Laſtly, That Prince's 
Caſe in 5 Co. 29. was very ſtrong in Favour of the Demurrer, 
where there being an Infant Executrix under Seventeen, Ad- 
miniſtration was granted to J. S. during ber Minority: And 
the Adminiſtrator during Minority ſold a Term for Years ; 
adjudged ſuch Adminiſtrator could nor ſell the Term; and 
further, that the F eee, — the Execu- 
trix's marrying, F it appeared that the Huſband was of Axe. 
So that oo of the Points then judicially before the . 
was, whether the Adminiſtration during the Minority, &c; 
was not at an End by the Executrix's marrying ; and it was 
beld, that the Marriage of the Infant Executrix to a Man of 
Age, was a Determination thereof; and the Neaſon given is, 
for that the Executrix had taken an Huſband; who (as the 
Book ſays) might adminiſter as Executor. Which ſame Re- 
ſolution is mentioned and allowed in Godolpbin s Orphan's 
239 231, and in Swinburne 286 ; and in thoſe Books it is 
ſaid, that where an Infant Executrix takes an Huſband, who 
is of Age, it is the ſame Thing as if ſhe herſelf were of Age. 
And in 1 Vent. 104, the fame is cited for Law by that learn- 
ed Judge, Mr, Juſtice Twiſden. 80 that from the Reaſon of 
the Thing, and from the Authorities which were conceived 
to be in Point, the Adminiſtration durante minori State, 
and conſequently the Plaintiff s Title to ſue; was ſaid to be 
determined and ſurely, in the Caſe of fo ſtale a [ Demand, 
the Plaintiff ought to be held ſtrictiy to every Thing, though 
but Matter of Form, | 12 
As to the next Point, which was upon the Plea of the Sta- 
tute of Limitations with regard to the pretended Note for 
800 J. from Sir Henry Jobaſon to the Plaintiff's Inteſtate 
Bromell, and which was dated ſo long ago as the zoth of 

May 1686, (above forty- four Years ſince;) it was admitted, | 
that Sir Henry Jobnſon did by his Will ſubject his Real E One owes 4 
tate to the * e of his Debts; yet the fix Years, 2 75 pl 

cars 8 


g his 


Vol. III. 4 a * 


De Term. {og Michaelis, 1730. 


be barred by the Statute; and to have become as no Debt, and 
conſequently neither revived nor aided a Henry's Will ; 
and that there was a molt , manifeſt Difference between this 
and the Caſe lately in the Houſe of Lords, in which the Lord 
Strafford, the now Defendant, was Appellant againſt one 
3 Blakeway. It is true, the faid Blateway was a ſimple Con- 
= tract Creditor of Sir Henry r by a ſtale Note ; but it 
was ſuggeſted in (b) that Bill, and made Part of the printed 

Caſe, that the ſaid Sir Henry within five Years before the 
making of his Will, and his Death, had paid to the ſaid 
Blakeway Part of the Monies due on the Note then in Que- 
ſtion, which was inſiſted upon as an Acknowledgment of 
the ſaid Debt, and has alone been adjudged to revive a Debt, 
and to be Evidence of a new Promiſe to pay it. Where- 
fore (if the Allegations were true) That Debt was in Fact 
ſubſiſting at the Time of making Sir Henry Johnſon's Will for 
Payment of his Debts, and conſequently muſt be within the 
Truſt not barrable by the Statute of Limitations, though after 
never ſo great a Length of Time; which is carrying the Sta- 
tute far [enough in all Conſcience : But in the preſent Caſe 
the Debt by ſimple Contract was e barred by the Sta- 
tute of Limitations before the making of Sir Henry Johnſon's 
Will, conſequently it was then no Debt, neither had there 
been any Manner of Excuſe offered, whereby to alleviate and 
take off the ObjeQion of this great Length of Time. And if 
it ſhould be contended, that To Statute of Limitations anly 
bars the Remedy for the Recovery of the Debt, but that the 
Debt in Equity and Conſcience remains ſtill ; the Anſwer is, 
that the Statute of Limitations holds on a Preſumption that the 
Debt, in this great Length of Time, has been paid and fatis- 
fied ; but that the Party is by Death deprived of his Evidence 
pong the ſame, which he could not keep alive; or by the 
iſlaying of the Receipt, Releaſe, or other Voucher of Pay- 
ment; and if the Parliament, in this great Length of Time, 
preſumes a Debt to be paid, why ſhould not Courts in 
Weſtminſter Hall make the like Preſumption ? That there 
is no ſuch Thing in Law as a Right remedileſs, wherever 
there is a Right, the Law giving a Remedy, Salk. 21, 415, 
Beſides, as the Remedy, Suit, or Action in the preſent Caſe 
was admitted to be barred by the Statute of Limitations, this 
made the Caſe as ſtrong, as if the Party Creditor, to whom 
the Debt by ſimple Contract was due, had, after the ſix Years 
incurred, whereby the Debt was barred, releaſed to the Debt- 
or all Actions and Suits, both at Law, and in Equity, which 
would certainly bave barred the Debt ; nor is it credible, if, 
after the giving of ſuch a Releaſe, the Debtor had made ſuch 


(8) See Vol. 2. 373, 374. 
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2 Will as Sir Henry Jobnſom had done in the preſent Caſe, where- 
K. had charged his Real Eſtate with the Payment of his 
bts, that the ſad Debt by Note would have been thereby 


revived. 


86 [That it would be a Thing of the moſt miſchievous Conſe- 


uence imaginable, to conſtrue the Teſtator's Will in ſuch a 
Lenſe ; and would prove an Invitation to Creditors of the 
longeſt ſtanding, after ever ſo great a Length of Time (ef- 
pecially if ſuch Creditors happened to be poor and neceſſi- 
tous) to bring in their ſtale and ſatisfied Debts, in order to a 
double Payment; and the preſent Cafe was ſtill the harder, it 
not being the Caſe of an Executor, who might be preſumed 
to have been acquainted with the Teſtator and his Affairs, 
but of an Adminiſtrator, who by his Anſwer had ſworn him- 
ſelf an utter Stranger to all of a a | 

Then, as to the other Plea, viz.) To that Part of the 
Bill which ſought Satis faction of the Bond out of the Real 
and Perſonal Aﬀets of the Teſtator Sir Henry Tohnſon, the 
Defendant had pleaded, that the Plaintiff the Adminiſtrator 
had brought an Action of Debt on this Bond in the Court 
of — to which Action the Defendent had pleaded 
Solvit ad diem; and that the ſaid Action is ſtill depending, 
Now, as this was a fair Iſſue tendered on the Point of Pay- 
ment, and to which the Matter muſt ' at Length one Time'or 
other come, if the Plaintiff would be ſo hardy as to venture 
it, why ſhould not the Court ſtop here, and prevent further 
Charge on both Sides, by ordering the Parties to go to Trial 
upon ſuch Iſſue? And if the Plea of Solvit ad diem were true, 
then the Debt being once paid, the Plaintiff could be intitled 
to no Diſcovery of Aſſets, or Relief; neither could it be any 
ObjeRion, that the Defendant had pleaded 'doubly in the Ac- 
tion brought in the Exchequer, (viz.) a ſpecial Plene Ad- 
minifiravit alſo, by ſetting up ſeveral Debts, ultra gue the 
Defendant had not Aſſets: For if this were true, the Court 
could not take any Notice of it, in Regard cannot take 
1 of any To = what * — 4 the Plea, nor 
could the Plaintiff in princi prejudiced there- 
by, ſince he might amend his Bill, and charge this Plea 
by the amended Bill, praying a Diſcovery whether theſe pre- 
tended Debts were real and juſt Debts, or not. 

With Regard to the firſt Point, the Lord Chancellor and 
Lord Chief Fuſtice were of Opinion, that the Adminiſtration 
taken by the Plaintiff to Bromell, during the Minority of 
the four Children, donec aliquis corum ſhould attain to twen- 
ty-one, did not determine on one of theſe Children marrying 
a Man of full Age; for that the Huſband of ſuch Chi 


had no Right to adminiſter, becauſe not of Kin to the In- 
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teſtate; and when the eldeſt Daughter arrived to twenty-one, 
though ſhe. ſhould be married, yet Adminiſtration. muſt be 

anted o ber. and not to her Huſband; That upon the Rea- 

en of the Thing, the Adminiſtration muſt continue, there 

being no other Perſon capable of adminiſtering; neither was 

the Wife's Share of the Perſonal Eſtate by the Marriage be- 

come, veſted in the Huſband, for there might be Debts which 

muſt be ſatisfied before it could be known whether the Wife 

had any, and what, Right thereto ; and after that, it could be 

but a Choſe en Action, which would not veſt abſolutely in the 

(c) Huſband by the Marriage ; that as to the ſpecial Admini- 

ſtration guoad the Wife's Share to be granted to the Huſband; 

it was lain impracticable; ſince it muſt be a fourth Part 

in Specie of all the Perſonal Eſtate, which might conſiſt of 

ſeveral intire Things, ſuch as Horſes, Cows and Sheep; and 

then the Huſband muſt have a Fourth of every Horſe, Cow, 

3 Sc. of the Inteſtate; and by the ſame Reaſon, all Bond and 
Infant Exe. ſimple Contract Debts muſt, as to a fourth Part of them, be 
cutrix being veſted in the Huſband, which would render it impoſſible to 
under 17, put them in Suit; becauſe [the Huſband could not ſue for a 
Adminitirz- fourth Part of them only; and their Lordſhips ſtrongly in- 
e anche Clined againſt the Opinion reported by the Lord Coke in 
Infant mar- Prince's Caſe, which ſays, That where an Infant Executrix 
ries an Huſ- js under ſeventeen, and an Adminiſtration: is granted ; if ſuch 
1 Infant Executrix marries an Huſband of Age; the Adminiſtra- 
eee * tion is determined: This Opinion their Lordſhips ſtrongly 
the Admini- inclined againſt, the ſame not being, taken Notice of in other 
tration, by cotemporary Reports, as in 2 And. 132. Co. Eliz. 218; 
the Lord. 719. and 3 Leo. 278. in all which Books Prince's Caſe is 
— — "nd reported ; and it is remarkable, that the Author of the Book 
Raymond intitled The Office of Executors, p. 213. mentioning this Opi- 
C. J. con- nion, a little mar vels thereat, conſidering (as he obſerves) 
trary to the 4 That theſe Things are managed in the Spiritual Court, 
1 5 "ich and by that Law The Canon] which intermeddles not with 
ſeems to *© the Huſband in the Wife's Caſe, and fince by that Law, 
have been * and not our Common Law, comes in this Limitation of 
15 y query * ſeventeen Years, He adds, that he has ſeen that Caſe o 


taken No. “ therwiſe reported in this Point.“ 
tice of by cotemporary Ropers.” 
: \ 


Beſides, that Part of the Caſe was at leaſt an extrajudicial 
Opinion, not neceſſary to be determined, the principal.Queſ- 
tion being only, whether ſuch a ſpecial Adminiſtrator could 
aſlign over a Term for Years which belonged to the Teſtator ? 
and reſolved he could not, which certainly is good Law. 
However, taking the above-mentioned Point in Prince's Caſe 

* to 


* (6) Vide poſt The Caſe of the Lord Carteret verſus Paſchal, 
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miniſtration granted to him, it was in the Diſcretion. of the 
Ordinary to grant it to whom he pleaſed, this Sort of Admi- 
niſtration (4) not being within the Statute 3 and they further 
held, contrary to one of the Reſolutions above-mentioned 
in BrudenePs Caſe, that if Adminiſtration ſhould be granted 


during the Minority of four Infants, one of whom ſhould die 


before he comes to Age; this would not determine the Ad- 
miniſtration ; for the living Infants would not be of Age, and 
the other dying during his Infancy, and not being in Eſee, 
would be as out of the Caſe. | 


pable of proving the 
Will) and it is the Caſe but of ane Minor +. Wise the 
principal Caſe it could not be known [who was to be the Ad- 
miniſtrator, or whether there was any other more proper for 
that Office than the Perſon already appointed during the Mi- 
nority ; for the Huſband being not intitled to have the Ad- 


So if Admi- 
niſtration be 
granted du- 

ring the Mi- 
nority of 
four Tofants, 


and one dies ; 


this don't 
determine 
the Admini- 


tration ; contrary to the Opinion in 5 Ce. Brudene's Caſe, 


Secondly, Touching the Plea of the Statute of Limita+ 


tions, where the Teſtator, after fix Years incurred, makes his 


Will, and charges his Lands with the Payment of his 
Debts (e); the Court obſerved, it had been held that ſuch 
Will revives [A] the Debt, in Regard the ſame, though the 
ſix Years are paſſed, continues ſtill to be a Debt in Con- 
ſcience, and a Defendant may, if he pleaſes, wave the Be- 
nefit of the Statute, However, it having in a former Cauſe 


ould ſtand 
[for an Anſwer ; the like Order was made in the princi- 
pal Caſe. And, | 

In Relation to the third Point ; the Lord Chancellor and 


Chief Juſtice were clear, that the Plea ought to be over- ruled, 
Vol. III. R a8 


E 


(4) See 1 Vent. 219. Hale C. J. 
(e) See Salk. 154. k 7 Soca ot verſus Mill. 


[A] Aue. If a Man were to deviſe his Perſonal Eſtate in Truſt to 
his ts, 


of the Lord Strafford's, brought before the Houſe of Lords 
on a like Point, been ordered, that the Plea 


90 


whether would this, as creating a Truſt, revive a Debt 


y 
* by the Statute; or would not ſuch Deviſe be meerly void, as 


ſaying no more than the Law of Courſe ſays, (viz.) That a Man's Per- 
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Where the 


as ber in Ele, ai Plea of 3 Action ing 
in another Court for the ſame Thing; and that therefore the 
Plaintiff ought to make his Election [B] in what Court he 


Plaintiff ſues yould ſue, which Election no oor rwarth is bound to make, 


both at Law 
and in Equi- 


until the Defendant has anſwered. 
ty for the ſame Thing, he will be put to make his Election in which Court he vin _ 


reed ; but need not however make ſuch Election till the Defendant has anſwered. | 


[B] The 8 making an Election recites only, that the Plaintiff | 


ſecutes the Defendant at Law and in Equity for one and the ſame Matter, 
lo that the Defendant is doubly vexed ; wherefote it provides that the 'Plain- 
tiff, his Clerk in Court and Attorney at Law, having Notice of the Order, 
do within eight Days, after ſuch Notice, make his Election in which Court 
he will proceed; and if he elects to proceed in this Court (the Chancery,) 
then the Proceedings at Law are by that Order to be ſtayed by Injunction. 


But if the Plaintiff ſhall ele& to proceed at Law, or in Default of ſuch E- 


lection by the Time aforeſaid, his Bill is to be diſmiſſed with Coſts. And 
note; If one makes a ſpecial. Election to proceed at Law as to Part, and 
in Equity as to other Part; with regard to what the Plaintiff in 87 80 
elects to proceed at Law, his Bill ou 2 to be e mittel with Coſts. By Sit 


Foſepb Fehyll, Maſter of the Rolls, ichaelmas, I N Anonymans. 
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Caſe 20. 
Harris verſus e Sir Joſeph 
- ... Jekyll, 4 
HIS Bil dome by the fimple Contra Ce- % the 
ditors of Villiam Ingledew, to compel a Sale of the A Wil 
Real Eſtate of the ſaid William Ingledew, for Payment of his d 
Debts, he having made a Will to this Effecrt: As to all all m 
* my worldly Eſtate, my Debts _ firſt ſatisfied, I deviſe worldly E- 
« the ſame as follows.” Then he proceeded to deviſe Part Raja, wy 
of his Eſtate being Freehold to his Brother in Fee, to whom feſt paid, © 
Copyhold, he deviſed to A. in Fee, other Part of his Free- the Real E- 
hold to B. and the remaining Part to C. in Fee ; after which mer is Table 
he died without Iſſue, leaving hn Brother Jobn Ingledew his. ©? 3 op 
Heir, who having, on the tor's Death, entered on deviſed 


—＋ 
Freehold Lands deviſed to — and alſo on the Copybold il 


; 
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and Perſonal to his 1 
[The Widow of Jobn Ing 14 0 the _ and her Son, 
being the Nephew and Heir of the firſt Teſtator, joined 
in a Sale of ſeveral of theſe Lands to ſeveral Perſons, for 
valuable Conſiderations ; and the ſimple Contract Creditors 
now bringing their Bill againſt the ſeveral Deyiſces of the 
Premiſſes, and alſo againſt the Purchaſers, in order that the 
ſeveral Lands might be ſold for the Satisfaction of their De- 
mands, the Will was proved, but John Ingledew, the Ne- 
nag ag OC mem 
ndant to 


LS 


De Term. S. Hillarn, 1730. 
Ina Deviie Upon which it was inſiſted, that the Heir at Law ought to 
of Lands to be a Party, it being ever done in like Caſes ; that the Bill be- 
id * ing for a Sale, if the Heir was before the Court, the Evi- 
bring a Bill dence to the Will would be perpetuated ; but in Caſe he 
to compel a ſhould not be a Party, a Decree for Sale of the Eſtate would 
Sale, tbe be vain; for no one would buy, at leaſt he would not give 
Heir is 820%” Half the Value for it: Whereas, ſhould the Heir be a 
males Party. fendant, this Will charging the Lands with Payment of the 
Secus, in Debts, the Heir would be decreed to join; that the general 
nan Practice in Caſes where à Will of Land is proved, is, to de- 
N va Decd Clare the Will well proved; that is, well proved againſt the 
to pay Debis. Heir; for it cannot be faid to be proved againſt any one elſe. 
And ſuppoſe theſe Lands ſhould be ſold by the Deviſees, pur- 


ſuant to the Decree, and afterwards the Heir ſhould ſue for 


the Eſtate, and recover; here would be a Purchaſer under a 
Decree, evicted notwithſtanding, for want of the Plaintiff's 
having made the Heir a Party: And yet the Court ought not 
to ſuffer any Thing to happen to the Prejudice of thoſe, who 
are to be Purchaſers under'its Decrees. 


[To which it was anſwered, that the Deſcent was broke by 93 


the Deviſe, and the Eſtate being deviſed away from the Heir 


at Law, he was no more / intereſted therein than any Stranger; 
that in Caſe Lands are by a Deed conveyed to Truſtees to ſell, 
and afterwards the Grantor dies, unleſs the Heir is to have the 
| Fo wh he need not be a Party to the Bill for compelling a 


Ager of the Rall: This ſeems 2 material Objection; for 


ſince the Sale of the Eſtate muſt affe&t all the Deviſces in Pro- 


portion, and as the Eſtate would not, without the Heir being 
a Party to the Decree, ſell for near the Value, this might be a 
rong to all the Deviſees, and occaſion more of their Lands 
prove a Will to be fold, than would perha be otherwiſe neceſſary. With 

f * that where Lands are conveyed 
Sanity of the by Deed to Truſtees to ſell, the Heir, unleſs intitled to the 


Where a Bill 
* ors to W 
of Land, the Regard to what has been ur 


Teſtator 


FSurplus, need not be a Party to a Bill that prays a Sale; it muſt 

uſt be urplus, 1 y 
eee >a Proof of a Will is attended with more 
in the Caſe Solemnity than that of a Deed; the former being ſuppoſed to 
ofa Deed of be made when the Teſtator is in extremis, and therefore in 


ved ; ſecus, be obſerved, that the 


Truſt to ſell 


for Payment Equity it is neceſſary to prove the Sanity, which is all preſumed 
Deed may be proved viva 
The Court Voce at the Hearing; but no ſuch Order can be made for prov- 
never orders ing a Will ; the Reaſon is, becauſe here more is to be proved 
i muſt prove, that 
proved _ there were three Witneſſes, and that theſe ſubſcribed their 
wank Names in the Preſence of the Teſtator; which holds ſtill 


of Debts, in the Caſe of the latter: Alſo a 


a Will to be than barely the Execution ; for Inſtance, you 


Hearing, as 


they do a ſtronger in the preſent Caſe, where two Wills are to be proved, 
Deed. a Te | namely, 
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afterwards that of Jobn Ingledew. 


9 
the Freehold Lands had been quietly enjoyed under the Will, 
his Honour did decree à Sale without the Heir being a 


out making the Heir a P 


arty. 
Seco 3 In this Caſe, one of the Defendants havin 
erm fot Years, arid alſo Patt of the Freeho 
2 had belonged to the Teſtator William gleuew, 


ed, that Ä a Purchaſer for a full and unde 


lied to the Plea, he had it to be 


de thereon, inſiſting it was I. gta res 
he f ſet it down to be argued, it would theti have beers 


But fince the Plaintiff had not 
replied to the Plea, all that was incumbent on the Defendant was, 

to prove what he had pleaded ; which ifhe ſhould be able to do; 
the Bill, as tim, muſt be diſmiſſed with-Coſts Be- 


fides, othetw the Defendant might be tricked 2 ER 
who havi e that the bn 


c ö 


would be without Remedy; for he 


On the contrary it was ſaid, that when 
is a Leaſe for Years, which of Courſe is li 


y one ſees here 

to pay Debes 
by ſimple Contract, and to which a Purchaſer cannot poſſibly 
have any Title but by the Will, it was to be preſumed the 


ditors to follo ow the Aſſets wherever they can find them. Alſo 
this be a Prejudice to the Deviſees of the Real Eſtate, 


namely, the Will of the ert Teftaror William 2 1d 


94 But after all, 8 that Willian Ingledew, the Rn 
1 had been dead ever ſince December 17 19, and that 


party: 
but ſaid, he would ſtop paſſing the. Decree, in Caſe the 


Defendant's Council ſhould be able to ſhew where, in the 
like Inſtance, the Court evet re a Decree, wide 


pur 
Eſtate 


he ve 


— 


= ſhewing the Sum, and that it was to the full Value of 
tates) but ani in his Plea to deny Notice of the Will 


And for the Plea k was tht the Phindf having re 


Exception thereto, ere 
thought fit ſo to do, but had 


Plea, might decline arguing it, and reply to it. I "ar 
Cate db Pegaden vel : could material, 
95 Vn more than n [if fuch Plea had 


— 
been ſet down to gued, on its being over · ruled, the De- _—_— 
fendant might ſtill have e helped imfelf, by puring al bly NR. oe — 2 
fence in his Anſwer. — 
er 


would bardly ſhut their Eyes, but permit the honeſt Cre- 


ſhould the Term not be applied to the Payment of Debts, be- 
Ver. III. * 8 cauſe 


for a valua- 8 
ble Conſi- 
derer 

ts to 
Nees; 
r 
replies to it, 
all the De- 
— © 2 


bs. pro * 
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cauſe ban of the Lands deviſed muſt be ſold than otherwiſe 
' Maſter bf the Rolls + The conſtant Courſe is, in Caſe a 
Plea be replyed to, that the Defendant need only prove his Plea : 
And here it is the Plaintiff's own Fault; for he had it in his 
lection to have ſet it down to be argued; Wherefore, if 
the Defendant proves what he has pleaded, the Bill is to be 
diſmiſſed; as againſt him, with Coſts; But with Regard to 
the Objection, that the Deviſees of the Land will ſuffer by 


this, in that more of their Lands muſt now be fold; this 


will not prevent the Deviſecs, or any of them, from bringing 
their Bill to compel an Application of this Leaſe; in the firſ 
Perſonal Eſtate, a WA 

_ Thirdy, it was contended, that the Real Eſtate of the 
Teſtator; William Ingledew, was not by his Will charged 


with the Payment of Debts; for though it was faid, that as 


to the Teſtator's worldly Eſtate, his Debts being firſt ſatisfied, 
D deviſed the ſame; &c: though the Teſtator did ſay his 


hebts ſhould". be firſt I ſatisfied, yet he did not ſay his Debts 96 


zould be charged on his Land, or Real Eſtate 
But the Maſter of the Rolls thought it to be very clear, 
that in this Caſe no Land, nor any Part of the Teſtator's 
worldly Eſtate, was deviſed untill after his Debts paid, con- 


Po. 


e though the Word fir/t had been omitted. | | 
Oneby Will _ Fourthly, It was ar acd, that admitting the Freehold of the 
is worldly | Teſtator to be charged with Payment of Debts, yet the Copy- 
Eftate with hold, which was not ſutrendered to the Uſe of the Will, was 
* 1 nat charged, that not being ip Love deviſeable ; and though it 
| re bad been ſurrendered tothe Uſe of the Will, yet even in ſuch 
bold 3 Caſe it would have paſſed by the Surrender, not by the Will; 
pyhold E- for which Reaſon a Copyhold will paſs, though by a Will 
Rates, which that has not three Witneſſes to it, So if I were to deviſe all 
larl? difpotes my Real Eſtate, though a Copyhold may, in ſome Senſe, be 
of by the Zu fr oe Eſtate, — 1 Heir, and does 
che n xecutors, yet the Copyhold would not paſs in that 
Copyhold, Cad? berautd the Intent of ſuch Will muſt — 


3 ne Eſtate that is in its Nature deviſeable. | 
to the Uſe of © | 
the Will, ſhall yet be applied to the Payment of the Debt, peri paſs with the 


: - . . 
„ 
Re 
CY 


(a) Se dd the Caſe of King verſus King, poſt 


0 1 


9 - 


Place, to the Payment of their Debts, as being Part of the 


ſequently that the Ca) Land was charged; for which he cited 
1 Fern. 45; Newman verſus Johnſon, 2 Vern, 708. Trott ver- 
ſus Vernon; and he M it would have been ſufficient. 


9 


all which is by [the Will charged wich the Payn 
Debts. And i — been ſufficient, if che Teſlator had or 
ſaid, I charge my Copyhold Lands with the Payment 
my Debts ;” in which Caſe Equity would have fupplied the 


before Copy 

deviſeable and chargeable by the Teſtator 
To which it was anſwered, that as this 

the Freehold was not deviſed, but only charged with the 


= 
2 that they ſhould be charged equally and in Pro- 
rt | | 7 ® 
ro Thoughſor the Defendant it was replied, that let a Copy- 
hold be never fo expreſly deviſed, yet, unleſs it by foe 
ment of Debts, a Charity, ot by way of [Proviſion for a Wife 
- Children, (NED 2 an - any 2 N the = 
ent uity will not ſupply t ant of a ender, at 
r done in Favour of a Deviſee, 


ently there 
could be no Reaſon to expect it in Favour of the Deviſees of 


the Frechold Eſtates in the pracieg Caſe, fince it did not as 
yet appear, but that theſe Eſtates, if all fold, would be ſuffi» 
cient to diſcharge the Debts; - and the Copyhold 
ought not to be charged pars paſſu, Qyod note. 


"57 


* 
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Notwithſtanding which, his Hondur inclined, that the 
Copyhold ſhould be charged with the Debts pari paſſu with 
the Freehold, by reaſon the former were as expreſly deviſed 

by the Will as the latter, and all the Teſtator's worldly Eſ- 
tate was ſubjected to the Payment of his Debts. But ſince it 
did not as yet appear, that the Perſonal Eſtate would not be 
- ſufficient to pay the Debts, this Point, whether the 7 
hold ſhould contribute pars paſſu, &c. was reſerved till aft 
Zi, the Account taken, But, 5 bh SADR. NES TY, 
if I charge -"Sixthly, Hereupon, on Behalf of the Creditors, it was re- 
all my Lands preſented to be hard, that theſe ſhould be obliged to wait un- 


_— till the Account was taken, and untill the Maſter ſhould have 


Debts, and certified how much would be the Proportion that each De- 


deviſe Part viſee or each Purchaſer was to contribute towards their Satis- 
to 4. and faction. For that the Creditors ought to be at Liberty to 


3 eome upon any Part of the Freehold Eſtate; after which the 


Creditors ſeveral Deviſees or Purchaſers might apportion the Charge 


cannot be amongſt themſelves; and as to the Freehold that had been 


1 ſold, the Creditors were willing to take the Money from the 


till the Ma- Heir or Deviſees, who had fold, and fo give the Purchaſers 


' er has cer- no Trouble, | 


tified what . | 

the Proportion is, which each Deviſee is to contribute; but if the Maſter certifies, that the 
Debts will exhauſt the whole Real Eſtate, then the Creditors may proceed againft any 
dne Deviſce for the Whole. | 2355 


[Cur”: That will indeed make the Matter mote T but 
yet, till the Account ſhall have been taken, and it be known 


ditors muſt wait notwithſtanding ; for they muſt not be left at 


Liberty to take the Whole from ſotne of the Deviſees, and but 


Part from others; which would be oppreſſive. And if the 
whole Eſtate of any of the Deviſees be not liable, then the 
whole Purchaſe Money, for which any Part of the Premiſſes 
was fold, will not be liable, But if it. ſhall be reported by 
the Maſter, that the Whole of the Freehold Lands will be 
inſufficient for Payment vf the Debts, then the Creditors 
may proceed againſt any one Deviſce for the Whole, in Caſe I 
ſhould be of Opinion; that the Copyhold ought not to be 
charged pari paſſu ; but if 1 ſhall continue to think as I do at 
preſent, in ſuch Caſe, the Creditors muſt wait until the Pro» 
portion is ſettled, what the Owner of cach is to contribute, 
as well with Regard to the Copyhold as to the Freehold, [BI 


_ Witter. 


N 


Ty en NY 
icularly devi is Will, were liable to the of 
Debts, pari paſs. * March 10, 1530. > | . | 
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what the Proportion is that each Deviſee is to pay; the Cre- 
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The Infant died 
twenty-one, unmarried and Inteſtate: W 


fourte rteen whereas being turned into a Freehold 
WW Vol. 22 | T 
C] See for this Purpoſe the Caſe of Tirry verfus Terry and Ragget, Pre- 
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of Cheſter; if three Lives, for an Infant 


Years of Lands in the 
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Witter verſus Witter, 


i 
F * 


12% Lord Chan- 


- ut cellor King. 


or any of them ſhould ſo long live, held [of the late Earl Rj- ola Leaſe 


vers, made A. his Executor, and by his Will deviſed the 
Term to his Infant Nephew, Jabn Witter, and died, 
own Life being one of the three Lives. The Executor 
plied to the Earl Rivers to renew, by adding 
and there was ſome flight Proof that the Earl had refuſed ta 1157 Lies 
make any more Leaſes for Tears of his Tenements in Leaſe, abſolutely, 


his on three 


but had changed them to Lives, in order to make Votes in complies 


Members of Parliament, when he was in the Admi- with be 
niſtration. So that in the preſent Caſe the Executor of Nobert 
Witter the Leſſee took a new Leaſe, in the Name of a Truſ- 


for 99 Years, 
— determinable 
Lives, onthe 
a third Life. Lord's refuſ- 
to renew _ 


Lord, aud © 
changes the 


Years into 


tee, to him and his Heirs for three Lives, (viz,) That of the Lives; on + 


Infant, and the two old Lives ; and this was in 


Infant and his Heirs, | 


above the 


Amn bee Tust for his Adminiftrator, and not for hi 
Age of fourteen and under 
the Queſ= 


Truſt for the rs 


under 
I in- 


tion was, who ſhould be intitled to this Leaſe, his Heir, or 


Adminiſtrator. -* . 
It was inſiſted, that the 


E 


more than it was in 


5 Adminiſtrator of the Infant 
intitled ; and that it ſnould not be in the Breaſt of any Exe- the Nature 
cutor or Truſtee to yon Nature of the 'T ruſt-E ſtate, 
lection of a [C] Guardian to 
the Perſonal Eſtate by inveſting it in Lands: Since this wou 


lt tte 
Was not change 


any of the Eftate 


by turning 
Land, or a 


be to give an abſolute Power of diſpoſing of and altering the Leaſe for 


Right and Property 
to do this, 


ted it without a Pro- 
die during his Infancy, 


6 conver ſs, 


the Purchaſe ſhould not turn to the Prejudice of the Repre- 
I OI ſentatives of his ' Perſonal Eſtate; [Alſo that this would be 
injurious to the Infant himſelf, who, if it had continued, as 


originally 


ts in Chan. 2 


it was, a Leaſe for Years, might have deviſed it at 
deſcend- 


able, 


[D)In the Caſe of che Earl of M ine ho oaks Me — 38. 
Commiſſioner) Rawlinſon, and to have had great Streſs laid upon it by the 


this Obſervation appears to have been 
Lord Chancellor Jr. 


made by 


nfant e 


z this 
Heir. 


Money into 


to a 


of the Leaſe, to one WhO wis but a bare 1 u * 
Truſtee; that if the Court had been applied to for Leave , 

they would never have 
viſion, that in Caſe the Infant ſhou 


* 


r 


— rr Eko ei + oo. 44 
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able, it could not be deviſed by him untill his Age of twenty- 


ONEs 


On the other Side it was repreſented as likely to prove very | 


. detrimental to an Infant, if, in a Caſe where the Lord would 


not renew but for Lives, the Executor ſhould not be enabled 


to comply with this; becauſe the other two Lives might dro 


during the Infant's Life; and the Caſe would be the fame if 


there were but one Life in Being ; and then the Infant, in- 


| ſtead of being deprived of the Power of deviſing (as had been 


objected) might have no Eſtate to deviſe; that the putting 


the Infant's Life into the Leaſe muſt be for the Benefit of the 
Infant, and of him on) and as to what had been mentioned 


of turning an Infant's 
to be a Thing not neceſſary, but the Renewal of the Leaſe 


erſonal into a Real Eſtate, that ſeemed 


was a Matter of abſolute Neceſſity. 5 
Lord Chancellor : This renewed Leaſe, though for Lives, 
ſhall follow the Nature of the original one, and go to the 


Executors of Adminiſtrators of the Infant, as that ſhould 
have done. If the Fact had been (which has not been fully 


proved) that the Lord Rivers would not have made any other 


than a deſcendable Leaſe. for three Lives, this might and 


ought to have been declared in Truſt for the Benefit of the 


Executors and Adminiſtrators of the Infant, if he ſhould die 


during his Infancy, Now, though this Truſt be not declared, 


An Eftate 

autre vie 
2 
ble in Equi 
ty, | 
not in 


1 
S * 
= 
* ' 
is 
* 
«# £3 


yet it is in Equity implied, ſince the renewed Leaſe, though 
Lives, comes in the Place and Stead of the original Leaſe 
which was for Years, In Conſequence of which his Lord- 
ſhip declared, that the ſame ſhould be liable to a Diſtribution 
according to the Statute, ſaying; that though the Spiritual Court 


| cannot intermeddle with z Freehold to diſtribute E] it, yet it 
| doth not follow but that this Court may inforce ſuch a Diſ- 
; tribution, © 70 % % 4304 7 Boll: Tm 


+ [E} See Sk. 464. Oldham verſus Pickering, and /the Note at the End of 
Sell of Duke of Devon verſus Athins, Val. 2. 382. but more particular! 


5: Y the Statute of 14 Gee, 2, whereby an Eftate pur autre vie being undeviſed, 


- 
1 
- 


ing 
or in Part applied to the Payment of Debts according to the Statute of Fra 
Qall be diluted inthe me Manner as Perſonal Sflte 10 2 
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the Se if a Supplicavit be 
and the Party taken it = 
2 without 

—— by ral Rep Mo me 
Supplicavit was granted; that he ou 


that it was ſo in the Caſe of Commnments for any Brexch of 
the Peace, 


Lord Chancellor : can be more 


in the King Benet if 50 it ſeems a r 
in the K 


104 


room of Motion 


S e Se and he rt beng 0. — or 
admitted in C 


as Notice ; and the 
SEE None wag Moto was put 

at which Time the faid Mrs, - - - - moved it again, 15 
E eee that the houkd be di ypon entering into 
2 Recognilance before a Maſter in 100 l. with two Sureties 


50 l. eaph, to keep the Peace z and the SES INE 


—— — * ry 


De Term. Paſche, 1731. 
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to be eaſy and not ſtrict as to the Abilities of the Sureties, the 
Court having Regard to her long Impriſonment. 


Caſe 23. Francis Sheldon, Eſq; verſus Mr. Juſtice Forteſ- 


Lord an- ; Cue Aland, © al. : 

cellor King. 2 ods 8 8 2 * 2 

The Court Bill was brought by the Adminiſtrator of Sir Villiam 

allowed the Dormer, Bart. a Lunatick, againſt the Adminiſtrator of 

. N Mr. Juſtice Dormer, to have an Account of the Perſonal Eſtate, 
u 


Egate to the And of the Rents and Profits of the Real Eſtate of the Lunatick, 
Committee received in his Life-time by Mr. Juſtice Dormer, who was the 
for theMain- Committee of the Lunatick's Eſtate ; ſhewing, that Sir William 
| tenanceof Dormer was ſeiſed in Fee of divers Manors and Lands in the 
8 Counties of Bucks and Glocefter, of 1 500 J. per Annum, 
tick dies, his and poſſeſſed of a conſiderable Perſonal Eſtate, and in 1692 be- 
Adminiftra- came, and was by Inquiſition found, a Lunatick; and that the 


Bill br an Cuſtody of his Eſtate was granted to Mr. Juſtice Dormer, and 


Account of that of his Perſon [to Sir Robert Fenkinſon. The Bill was 105 
theſe Profits; alſo to be relieved againſt, and to ſet aſide, ſeveral Orders of 

the Defend- the Court of Chancery, whereby it was ordered, that Mr. 
_— uſtice Dormer ſhould be allowed the Rents and Profits of the 
this Orter of Lunatick's Eſtate for the Maintenance of the Lunatick's Perſon, 
Court of the and the Care and Management of his Eſtate, To which Pur- 
Allowance poſe the Bill ſet forth, that after the Inquiſition found, to the 
* hy 7 nap Rnd the Court might judge what was a proper Allowance for 
natick's the Maintenance of the Lunatick, it was directed, that the 


Mainten- Maſter ſhould look into the Value of the Eſtate, and the In- 
ance ; the cumbrances thereon : That purſuant to ſuch Order, the Maſter 
e made a Report of the yearly Value of the Eſtate, and the 


an Anſwer ; Charge of the Phyſicians attending the Lunatick, and the Diſ- 

but the burſements of Mr. Juſtice Dormer relating to the Eſtate ; and 

Oo de- this Account was ſigned by Mr. Sheldon who married the Siſter. 

=. _ = and next preſumptive Heir of the Lunatick ; that thereupon: 

relievein the Lord Sommers, by Order of the 16th of Fune, 1699, with 
ſuch Caſe the Conſent of the faid Mr. Sheldon, ordered, that the Profits 

nw groſs of the Lunatick's Eſtate ſhould be allowed to Mr. Juſtice Dor- 

mer for the Maintenance of the Lunatick, and the Care and 

Management of his Eſtate, deducting only 200 J. per Annnm 

thereout for the paying off Incumbrances upon the Fla and 

which. in Fact have ſince been paid off; that the laſt Order had 

been continued or revived upon every Demiſe of the Crown, 

and by the ſucceeding Lord Chancellor or Lord Keeper of the 

Great Seal for the Time being. And the Bill further ſhewed, 

that Mr, Juſtice Dormer, and the Lunatick's Siſter Suſannab, 

the Wife of Sheldon, ſeven Days before the making of the 

above-mentioned Order by the Lord Sommers, (viz. on the 

| | wy gth 
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of June, 1699, did enter into Articles, whereby _ 
[097 that as for himſelf his Wife and bis Children born, | | © 
or to be born, that they would be aiding to the Judge,” who * = 
106 ſhould have the Buckinghamſhire Eſtate allowed to [him for N 
the Maintenance of the Lunatick, *and be permitted to take up J 
his Bond, which he had given to account. And Mr. Juſtice | 
Dormer covenanited, that he would be aiding and afliſting to 
Sheldon and his Wife, who were to have the Glouceſtzrſoire 
Eſtate of the Lunatick without Account, fave only that out of 
the Profits thereof à Debt of 5504. on the Gloucefter ſhire Eſtate, 
ſhake pul. ot Ee CET Re Lo 
The Defendant, Mr. Juſtice Forteſtue, and his Lady, lead- 
ed, that King William and Queen Mary, by Virtue of their 
undoubted Prerogative, by their Royal Sign Manual directed to 
Sir John Sommers, Knight, then Lord Keeper of the Great 
Seal of England, reciting, that the Care of and Luna- 
ticks doth of Right belong to the Crown, did grant to the faid 2 
Sir Jobn Sommers full Power and Authority, without any für- 
ther Warrant, to give Order and Direction for preparing of + + 
Grants for the Cuſtody or Commitment of the Eſtates or Per- | a 
ſons of Lunaticks or Ideots, according to the Rules of Law, ay 
and the Uſe and Practice in like Caſes, as he ſhould judge 
meet. They then pleaded, that Sir William Dormer by © 50th att 
Inquiſition found a Lunatick, and the Inquiſition returded into 
the Petty Bag; and they pleaded the ſeveral Orders under the 
ſeveral Lord Chancellors and Lord Keepers for the Time being, 
every Demiſe of the Crown, whereby the — 7 ba# 
te of the Lunatick was committed to Mr. Juſtice Dorm 
and the Orders whereby the Maſter was to take an Account of 
the Eſtate of the Lunatick and of its Incumbrances, and the 
Maſter's Report thereupon; and in particular, the Order of 
the 16th of June, 1699, made by the Lord Sommers by the | 
Conſent of Mr. Sheldon, that 200 l. per Anm out of the 
Eſtate ſhould be applied towards the Paymentof 'the Incum- 
bravces affe Ging the Lunatick's Eſtate, the Reſidue to be al- 
107 lowed towards the Maintenance of the Lunatick, and tho 
| Management of his Eſtate; and likewiſe the ſeveral Orders 
made by the Great Seal, upon every Demiſe of the Crown, 
for reviving of the ſaid Order of the 16th of June, 1699, and 
the Grants made under the Royal Sign Manual, upon every 
Demiſe of the Crown, to the then Lord Chancellor or Lord , 
Keeper, authorifing them reſpectively to make Grants and . 
Orders for the Cuſtody of the Perſons and Eſtates of Luna- nf 
ticks, and to act therein as they ſhould think fit. All which 
Grants under the Royal Sign Manual, together with the Re- 
„and the faid ſucceſſive Orders, the dants pleaded in = 
of ſuch Part of the Bill, as ſought to compel the Defend- 
Vox. III. vx" x |; U | N | ans | 2 
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Ants to account. for the Rents and Profits of . the . Lunatick's 


Eſtate, or to diſcharge the ſaid Orders. is 

For the Plea it was. inſiſted, that this was a iar Juriſ- 
diction of the Great Seal, granted under the Royal Sign Manual, 
and in Virtue of the Prerogative of the Crown that theſe Orders 
were made by the Lord Chancellors or Lord Keepers for the 


Time being, not as Chancellors or Keepers, but by Authority 


of the Sign Manual, and under this particular Power and Jurii- 
diction, and ſo not imp ble by Bill to the Lord Chancellor as 


Lord Chancellor; beſides, that were it in the Caſe af any Order 


No Appeal 
lies from an 
Order of 
the Lord 
Chancellor, 
touchingLu- 
naticks, to 
the Houſe of 
Lords, but 
only to the 
King in 
Council. See 
the Note at 
the Bottom. 


made by theLord Chancellor as Lord Chancellor, Nothing could 
be more incongruous, than to bring an original Bill to ſet aſide an 
Order made by the Court ; that the preſent Bill was the leſs 
to be countenanced, in that there had been ſo many Orders 
made by every. ſucceeding Lord; Chancellor or Lord Keeper, 
upon every Demiſe of the Crown; ſo that this Order of the 
roth of June, 1699, had obtained the Sanction of many em- 
inent and learned Men, who had been ſucceſſively in that great 
Office; that in the Caſe of Orders made in relation to Luna- 
ticks, "the Lords themſelves will not [hear any Appeal, but the 
ſame muſt be made to the King in Council; of which there 
was. a recent A] Inſtance ; that where the Commitment of a 
Lunatick is granted, the Court does not. ſo much regard the 


Benefit of his Adminiſtrator, as the Well-being and Comfort 


of the Lunatick himſelf, fo far as his Eſtate will allow, with 


a View that ſuch Lunatick may live as eaſy as his unfortunate 


Condition will admit of, agreeably to his Circumſtances, 
In anſwer to which it was alledged, that the Bill was bro 
to ſet aſide theſe Orders, for the Fraud and Colluſion 


O g *h © 
[A] The followi . 

« Die Martis, 14 Feb. 1726. The Houſe (according to Order) proceed- 

« ed to take into Conſideration the Petition and of William Pitt, Eſq; 


& and Samuel Pitt, Merchant, complaining of two Orders made by the Lord 
& Chancellor the 2 


zd of December and 25th of January laſt, granting the 
« Cuftody of the Perſon of Samuel Pitt, a Lunatick, the Appellant's Uncle, 
6e as in the Appeal is mentioned; and praying, that the ſaid Orders may be 
© reverſed. And the aid A being read by the Clerk, Notice was taken 
4e to the Houſe, that the y of Ideots and Lunaticks was in the Power of 
de the King, e to ſuch Perſon as he ſhould think 
« fit, ä Lord Chancellor produced a Paper - Writing under his 
« Majeſty's Royal Sign Manual, intruſting his Lordſhip with the Cate and 
«© Commitment of the Cuſtody of Ideots and Lunaticks, and of their Per- 
“ ſons and Eftates; and the ſame being read by the Clerk, it was moved, 
tc that the before-mentioned Appeal of the ſaid William Pitt and Samuel Pitt 
© might be received ; and after long Debate, and reading the Statute of the 
* 17th of King Edward the a De Prerogativs Regi, of Ideots, cap. 
* 10, the Queſtion being put, Whether this Appeal ſhall be received ? 


was reſolved in the Negative, Ally 
| | Cowper, Cler' Parliamentor”. 
In Conſequence of the above Reſolution, an Appeal was brought before t 
King in Council, where, after ſome Debate touching the Juriſdiction, 
Matter of the Appeal was heard and determined, May 15, 1728. 
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I1O taken to be deceived in his [Grant ; that in the 


* * 
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by which they kad been obtained; that this Fruud and Colluſiot 
ſufficiently appeared by the Articles entered itto by Mr. Juſ- 
tice Dormer and Mr. Sheldon, but ſeven Days before obtaini 
the Order ; Ae n co 1 the Court, a 
appeared plainly to have been ri dividing the Lu- 
Rick's te; and that it was a molt — Thing 
to give up Mr. een Dormer's Bond for accounting : That 
not "7 an interlocutory Order, but a Decree itſelf, if gained 


by Collufion, might, be, and fr had been, ſet aſide 
even on a Petition, by the fame R on that ents in 
Courts of Law, when obtained unduly, and olluſion, 


were every Day ſet aſide on Motion; that the Colluſion of 

nting (in the Jo Caſe) the Cuſtody of the Perſon of 
the Lunatick to Sir Robert Fenkinſon was undeniably evident, 
it being at the ſame Time well known (Ca), and what muſt be 
admitted, that the Lunatick was in Fact never in the Cuſtody 
of any other Perſon than of Mr. Juſtice Dormer ; that a Bill 
for an Account as well lay againſt the Committee of an Eſtate 


of a Lunatick, as againſt the Aſſignees of the Eftate of a Bank- _ 


rupt ; that the preſent Bill was the more proper, becauſe, till 
che Death of the Lunatick, no Perſon had a Right to any Part 
of the Lunatick's Eſtate, nor was conſequently mtitled to bring 
ſuch Bill; that the ſublequent Orders made for committing the 
Lunatick's Eſtate to Mr. Juſtice Dormer, ſubject to account, 
and his giving Security accordingly, were a tacit Waiver of 


Caſe of 
natick, (qui gaudet lucidis inter uallis] the Law does not 
ir, but takes Notice of a Poſſibility at leaſt; if not a 
iy, of his Recovery, and therefore provides, that 
ſuch Time of his Recovery, whenever it ſhall fall out, | 
count ſhall be rendered to him, and Reſtitution made of his 
Eftate ; elſe the Law itſelf would be almoſt barbdrous, and 
add AffiCtion to Affliction ; that ſuppoſe the Lunatick himſelf 
had recovered, and a Bill for an 
have had it; and ſurely his Adminiſtrator has the very ſame 


Lord Chancellor : 1 do not ſee any Fraud in Mr. Juſtice 
Dormer's' having obtained this Order of the zöth of June, 
rs + ax : . 1699; 


40). fre" d 206- 


— 
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The King's 
Grant of a 


Lunatick's 


cellor may 


tenance to a 


A Decree 
4 ; ined by 
=... 7 raud may 
| KS Oe cee be ſet aſide 


bee, by Petition, 


8 * | 
up 


e, 4, 7 ut Law by 


Motion; 4 


eiue [Ill ws fortiori may 


gui oh A {auch Decree 
; De” ill. 
43 ＋ e Bill., ag 


what was the Lunatick's Eſtate, and how incumbercd ; 


1699 ; or that the Court was ſurpriſed in it: There appears to 
have been an Order of Court to refer it to the Maſter, to fee 
3 par” 
ſuant to which a Report was made; neither have I been able 
to diſcover. any Fraud in Mr, Juſtice Dormer's having got 
up his Bond. Then ſuppoſing this to be ſo, where ſuch Order 
has been made for the Allowance of the Profits of the Eſtate 
of the Lunatick towards his Maintenance, and this ſo often 
renewed by the Lord Chancellor and Lord Keeper for the 
Time being; by which it is reaſonable to ſuppoſe the Com- 
mittee to have been induced to take the leſs Care of the Ac- 
counts ; it-would be extremely bard, unleſs ſome great Fraud 
were made to appear, to oblige ſuch Committee, and much 
more his Executors or Adminiſtrators, to. account or-refund. 
I admit the King or the Great Seal cannot. grant a Lunatick's 
Eſtate without Account; but as the Lord Chancellor may 


Eſtate with- Make what Allowance he pleaſes for the Maintenance of the 
out N Lunatick ; ſo, ſuppoſing the Eſtate to be [ 500 J. per Annum, 
is void; but 
the King or 
Lord Chan- 


or 1000 J. (and in the Caſe of a Baronet, as the preſent Caſe 
is) the Court may allow as great a Salary-as the Income of 
the Eſtate amounts to; in ſome, Caſes, where the Income is 


allow ſuch an very narrow, the Whole may be little enough. 
yearly Main- 1 | {294 


* 


Lunatick, as amounts to the yearly Value of the Lunatick's Eſtate. 
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Now this being a Difference in Form only, that the Al- 


lowance of the whole Profits (in expreſs Terms) is not good, 
but the Allowance of ſuch an yearly Salary as amounts to the 
whole yearly Profits, is good ; it is not reaſonable ſuch a Miſ- 
take in Form ſhould ſubject the Committee or his Repreſen- 
tatives to account for or refund what has been received un- 
der the Commitment. Mr. Juſtice Dormer does not ſeem 
to have waived the Benefit of theſe Orders for his Allowance 
on Account of Maintenance, by having accepted the ſubſe- 
quent Orders for the Commitment of the Lunatick's Eſtate, 


on his ſubmitting to give Security to account, or by ering ac- 


why entered into ſuch Security; becauſe this is neceſſarily 
incident to ſuch Committeeſhip, (I admit even a Decree, 
much more an interlocutory Order, if gained by Colluſion, 
may be ſet aſide on a Petition) 2 fortiors may the ſame be 
ſet aſide by a Bill. The principal Caſe ſeems to be very hard 
on the Defendant's Side ; but let the Plea ſtand for an An- 
ſwer without Liberty to except. [B | 


LB] It appears from the Regiſter's Book, that on Motion it was alledged 
that the Matters in Difference were compromiſed ; it was therefore prayed, 


S here AL 7% LES reef oy 4 


* Se, 1 er. Ae e<e/?7 [=—_ 


Woolcomb 


frei Ly 4 Ad Pp Council for the Defendant, who conſented thereto, was ordered accordingly, 
ed. ; hee @« for , feb, 27) I 32 : 
Ee ue fe of 6 Tluawcti 7 Ae Wear 


. ec. Z Se Ds. V 5 , ce She. G26 , . 
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¶Woolcomò verſus Woolcomb. Cale 24. E 
Lord Chan- TY | 


NE deviſed to his Wife all his Houſhold Goods and © King. 
other Goods, Plate and Stock within Doors and with- Deviſe of all 

out, and bequeathed the Reſidue of his Perſonal Eſtate to = 2 
S. The Queſtion was, whether the Teſtator's read Goods 


0 and other 
oney, Caſh, and Bonds, ſhould paſs to the Wife by Goods, 
Words ? | Plate, Cc. 


to A. the 
Reſidue of my Perſonal Eftate to B. the ready Money and Bonds do not paſs by the Wo 
Goods, for then the Bequeſt of the Reſidue would be void. "ou 


It was contended, that the Deviſe of all the Teſtator's 
Goods ſhould carry all his Perſonal Eſtate, omnia Bona being 
Words of the largeſt Extent and Signification, with Regard 
to Perſonals. | 

To which it was anſwered, that if the Deviſe of all the 
Teſtator's Goods were to be taken in ſo large a Senſe, it would 
then fruſtrate and make void the Bequeſt of the Reſiduum, 
which would not be allowed; that it ſeemed reaſonable the 
Words other Goods ſhould be underſtood to fignify Things of 
the like Nature with Houſhold Goods, to the End the whole 
Will might have its Effe&t ; and conſequently, that the Teſ- 
tator's ready Money, Caſh, and Bonds, ſhould not, in this 
Caſe, paſs by the Word Goods, but ſhould go to the Reſiduary 
Legatee; and of this Opinion was the Lord Chancellor. 


The Cuſtody of a Lunatick may be ted to a Feme Covert, tho' ſhe 
be not ſui Juris, but under the Power of her Huſband. By the Lord Parker, 
Ex parte Kingſmill, Michaelmas 1720. | | 

One through a great Age being deprived of his Memory, and become 
almoſt Non compos Mentis, was admitted to anſwer by his Guardian, in Regard 
the Demand in Queſtion was but ſmall ; but had the Value been conſiderable, 
the regular Way had been to have taken out a Commiſfion of Lunacy, and 
have gotten a Committee aſſigned. By the Lord Talbot, Michaelmas 173% 
Anonymous. ' 


Vox. III. X DE 
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DE © 1 


Tenn. 8 Trinitatis, 
17 3 1. 


8 Willing verſus Baine. 


celler King. | 

One gives a 7 By his Will devil 200 1. a<piece to his Child 
ge 3 reſpective Ages of Twenty-one ; an 
a d Chit- if them died New their Age of Twen -_ 9 
dren, 2 ven to on ſo rvi 
FER e ie Perfoat Etare ts 


2 4 Band d. tier OR OY having ade 
x en ted 


given to him fo Ta Pore to the ſurviving Children. One of the Children dies in 


Life of the Teftator ; tis Lepuy lk wn as to the Logatee dying under 21, yet 
it is well given over to the ſurviving Children, 


Oze of the Children died in the Teſtator's Life-Tinxe, and 

after the Tone Death orie of the Executors and Reſiduary 

Upon this two Queſtions aroſe, firſt, Whether 

12355 6 the Child that died in the Life of the Teſtator 

ould go to the ſarviving Children, e 

gacy, and fink into the Surplus? 2dly, Whether, wien one 
of the Executors and Reſiduary Legatees died, his [Share of 

the Reſiduum belonged to his K Executor, or to the ſurviving 

Reſiduary tees ? 

As to the firſt it was objected to be the conſtant Rule, that 
if the Legatce dies in the Life of the Teſtator, this Legacy 
lapſes, which took in the preſent Caſe ; for here the Child, 
the Legatee, died in the Lite-Time of the Teſtator : That it 
was true, there was a Deviſe over of the Legacy, in Caſe any 
of the Children ſhould die before their Age o Twenty-one ; 
but ſuch Clauſe could not take Place in the preſent Caſe, be- 
cauſe there can be no Legacy, unleſs the * tee ſurvives the 
we bh the Will not ſpeaking till then ; erefore this = 

y 


2 


* 
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only be intended, where the Legatee farvives the Teſtator, ſo *Y 
that the Legacy veſts in bin, and then be dies before his Age 4. _ 

On the other Side it was faid and reſolved by the Court, 
that the Rule is true, that where the Lega | 
of the Teſtator, his 7 
t in this 


Refi 
of 


Deviſe over of the Land to B. 
With Reſpect 


being the Ber ae pr 
Eftate, theConftruQion the 
Now that does not allow of 
that the Benefit of the Deviſe ſhall 


in Part complied wi 
n 


| 


$ 


Ga 
O 
— 
— 


vn much 


Ff 
1.8 


2 
5 


5 Demu 


FE 


> 


l 
1 
— .. — 
4 * 7 iS » 


De Term. S. Trinitatis, 1731. 


— 


301, is plainly againſt Law ; that a Will coming into Weſt- 
minſter-Hall to be conſtrued, ought to be determined accord- 


ing to the Rules of the Common Law, Wherefore it. was 


Caſe 26. 


Sir Joſeph 
Jekyll, Ma- 


ier of the 
Rolls, 


Marrying - 
an Infant 
Ward of the 
Court, is a 
Contempt, 


though the 


Parties con- 
cerned in 
ſuch Mar- 
riage had no 
Notice, that 
the Infant 
was a Ward 
of the Court. 


decreed. [BI, that the ſurviving Deviſees of the Reſiduum 
ſhould have the Benefit of ſuch Surplus, except as to what 
had been received and divided, „ 


0 [ Mr. Herbert's Caſe. 


| R. Herbert was an Infant of about eighteen Years of 

Age, and ſeiſed of an Eſtate of 12001. per Annum ; 
and in a Cauſe depending in this Court, the Guardianſhip of 
the Infant was committed to the Cuſtody of Sir Thomas Clarges, 
as his Guardian appointed by the Court. Mr. Herbert, the 
Infant, was ſent to the Univerſity of Oxford; from whence 
coming to Town upon ſome Occaſion, he was drawn in to 
marry a common Servant Maid, older than himſelf, and of 


no Fortune. One Philips, a Parſon, married them; and he 
had ſeveral Blank Licences under the Seal of the proper Officer, 


which were uſed to be filled up by the ſaid Philips; and one 
Williams, who pretended to be a Counſellor at Law, took 
upon him to be Guardian to the Infant, and to conſent to his 
marrying this Servant Maid. Wherefore, being ordered to 
attend his Honour the Maſter of the Rolls, it was inſiſted, 
by Way of Excuſe, by the Parſon and Villiams, that they 
did not know Mr. Herbert was a Ward of the Court, and 
not knowing it, could not be guilty of a Contempt of the 
Court. And with Regard to the filling up the Blank Li- 
cences, this was endeavoured to be juſtified by alledging it to 
be the common Practice. The Matter, having been for ſome 
Time debated, was adjourned over for further Conſideration. 
After wards, on this Day (a) the Parties again attending, it 
was urged, that there had-been ſeveral Caſes, where it did 
appear, that thoſe who had drawn in Infant Wards of the 
Court to marry, and had been inſtrumental in bringing about 
ſuch Matches, although they did not know, that t reſents | 
were in Wardſhip to the Court, had yet been held guilty of 

a Contempt, [as in the Caſe of Mr, Wilks, [C] he 

| ried 


[B] See the Caſe of Mebſter verſus Webfter, Vol. 2. 347. but more par- 
ticularly that of Cray verſus Willis, Vol. 2. 529. and Sir Foſeph Jelyll's Ar- 
gument on this Point. "Ye 

(a) July 21. ü 

[C] See this Caſe cited by the Mafter of the Rolli in the Caſe of Mr. Juſ- 
tice Eyre and the Counteſs of Shaftſbury, Vol. 2. 112. where it is obſerved, 
2 Mrs. Hannes was not taken (as here) from a Guardian aſſigned by the 

rt. 


o mar- 11 7 
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mental therein, If actual Notice of the Infant's being a 
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ried the Daughter and Heir of Sir Edward Hannes, where the 
Parſon that married them, and other Aſſiſtants in the Mar 
riage, were committed and lay long in Cuſtody. So in thy 
late Caſe of Mr. Cæſar of Hertfordſhire, who martied Mrs. 
Long, a Ward of the Court, where Mrs, Cremer and her 
Daughter, the Contrivers of the Match, were examined on 


it is to be obſerved, that the Commitment of the Wardſhip to 45 6 be 
Sir Thomas Clarges was an Act of the Court, and in a Cauſe Court, as | 


Proceedings of this Court, as that al Executors ſhould be 


' Writ of Raviſhment of Ward brought by any Subject, it is 


no Excuſe for the Defendant to ſay, he did not. know the 
Party was a Ward of the Plaintiff's; and if this be ſo in a 
private Caſe, a fortiori [will it hold, where the publick Juſ- 
tice of the Court is concerned. Beſides, where Ne Tis 


andin a 


c— — 
. 


Cauſe de- 


= 
K 


of an Infant is encouraged without the Conturrence fb | 


real Guardians or Relations, the. Conſequences of ſuch Mar- 
riage ought to be at the [D] Peril of all thoſe that are inſtru- 


Ward of the Court were neceſſary, then theſe Offences wou 


be continually practiſed with Impunity ; For it would be an 


eaſy Matter to put other People not really privy to the Acts of 
the Court (in committing the Guardianſhip of the Infant) to 
tranſact and bring about the Marriage; for which Reaſon, if 
the Circumſtances of the Marriage are ſuſpicious (as in the 
Vox. III. 8 preſent 


Ter X 
] One, not a Freeman of Londen, married a City Orphan ; and though 
jt did not appear the Party had any Notice of his Wife's being a City Orphan; 
yet it was held, ſuch Perſhyn was puniſhable by the Court of Orgs: Foe 
every one is obliged at his Peril to inform himſelf concerning the Perſon whom 
he marries 3 and here no Body is obliged to give Notice, e tly the 
Party muſt at his Peril take Notice. 2 Lev. 32+ 1 Vent. 178. verſus 


” mana ,& 


„ .A _ 


CI 
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A Parſon ob- 


tains blank 
Licences for 
marrying, 
under the 
Seal of the 
proper Offi- 
cer, and af- 
terwards fills 
them up 3 
theſeare void 
notwith- 
ſtanding. 


preſent: Caſe they unqueſtionably are, where one aCts as 


Guardian of the Infant who never appears to have known him 
before, and acts too, not for the Benefit, but to the Prejudice 
and probably to the Ruin, of the Infant) in ſuch Caſe (I ſay) 
all the Parties to the Tranſaction ought to be ſeverely cenfured 
for Example-fake, and to deter others from the like Offences. 
And as to the blank Licences for. marrying; his Honour 
faid it was a very ill Practice, and that it ſeemed to him ſuch 
a Licence was void ; that at. the Time of its being ſealed 
the Officer it was plainly ſo, being with Blanks; and if void 
when the Seal was put to it, the ſame could not be afterwards 
made good by the Parſon's filling up the Blanks with Names ; 
for then it would be the Licence of the Parſon, and not of 
the Ordinary, : * 


- 


* 


Term. S. Hillarii, 
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Corper verſus Scot & 27. 


VRT Bedel, « Freeman of Londen, had one Son and 
fix Dau 


Time, and advanced 


by Portions. Henry Bede made his 
Will dated 17, 1727, and thereby (having diſpoſed 
of his Perſonal e, and likewiſe of Part of his Real Eſtate, 
to and amongſt his Children) deviſed ſeveral Freehold Lands 
and Tenements to certain 'T ruſtees and their Heirs, upon 
Truſt that they ſhould, within fix Years after bis Deceaſe, raiſe 
and pay out of the Rents and Profits of the Premiſſes 1500 ,. 
a- piece to his two youngeſt Daughters; and alſo out of the 
Rents and Profits of — ſaid Premiſſes pay Intereſt at the Rate 
of 4 J. per Cent. per Ann. for the ſaid 1500 l. a- piece, until the 
ſame ſhould be paid, for and towards their Maintenance and 
Education, Mary, the youngeſt Daughter but one, married 
very improvidently to Eſſon, one of the D:fendants, and died 
within the ſix Years: without Iſſue; and her Huſband inſiſted 


to have the 1 500 J. and Intereſt, paid to him as her Admi- 
niſtrator. | | 


limited when, but only the ultimate Time within which, it 


[Againſt which it was objected, that this 15001. bein 
peels within fix Years, could not be demanded until the 
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been ſaid at the End of fix Years, and being a Charge upon 
a Real Eſtate, it ou 3 to ſink therein. Neither the 
Caſe altered by the Daughter's having married within the fix 
Years ; eſpecially fince %o Huſband had made no Settlement, 
and was ſo unſuitable a Match for her. For which was cited 


2 Vern, 


fix Years were expired; that it was the ſame as if it had 


Caſe 27. * 


Sir Joſeph 
Jekyll, Aa- 


Aer ibe 
four of whom were married in his Liſe- 9%. 


Deviſe of 
Lands to 
Truſtees in 
Fee, inTruft 
hin fix 


Years after 
the Teſta- 
tor's Death, 
to raiſe and 
pay 15004, 
Daughter 4 
u „ 
A. dies with- 
in the ſix 
Years; the 
15001. ſhall 
go to her 
Adminiſtra- 
ter, here be- 
ing no cer- 
tain Time 


ſhall be raiſed, 


De Term. S. Hillarii, 1731. 


2 Vern. 617, Carter verſus Bletſo, where a Man ſeiſed in Fee 


deviſed Lands to his eldeſt Son in Fee, with Directions, that 
his eldeſt Son ſhould pay out of the Lands to the Teſtator's 


Daughter Mary, 200 J. at her Age of Twenty-one, with 4. 


fer Cent, per Ann. for Maintenance in the mean Time, Ma 
married, and died before Twenty-one, - whereupon the Hul. 


band, as Adminiſtrator to his Wife, brought a Bill for the 


200 J. But decreed, that the Huſband had no Right thereto, 
becauſe by the Will there was only a Direction to the Son 
to pay the 200 J. to the Daughter at her attaining Twenty- 
one, until which Age nothing yeſted, 

Sed per Cu: The Payment of this 1 500 J. is not appoin- 
ted to be at the End of fix Years, but to be made out 
of the Rents and Profits within ſix Years, i. e. the Truſ- 
tees are to pay it within that Compaſs of Time, if it can 


be raiſed out of the Rents and Profits. So that here is no 


preciſe Appointment when it is to be paid; but the ſix Years 
are mentioned as the (a) ultimate Time for that Purpoſe; 
in the mean while it is to be paid as much ſooner as it can. 
3 mined, [it was the unanimous Opinion of the Court, I mean, 
charged with of the Lord Chancellor, the Lord Raymond and myſelf, that 
FO, if a Portion be to be raiſed out of Rents and Profits, and no 
appointed for Tine mentioned for the Payment, it is payable 
Payment, and becomes an Intereſt veſted, conſequently it will to 
the Right to Executors, &c: So, long before, in the Caſe of Farl (c) 
3 ortt- Rivers verſus The Earl of Derby, it was decreed, that where 
ens um- » . . "M6 Fa, 
mediately, 4 Portion was given to a Daughter, and no Time limited 
for the Payment thereof ; on the Daughter's dying before 
Marriage or Twenty-one, (viz. at her 
was a veſted Intereſt in fuch Daughter : Wherefore, this be- 
ing a Rule ſo ſettled, his Honour would not ſuffer it to be 
further debated. But with Regard to the Intereſt of the 
15001. that being deſigned for the Maintenance of the Wife, 
and ſhe being dead, it was ordered there ſhould' be no In- 
tereſt paid from the Death of the Wife. n 


. The 


(. See the.Caſe of Wilſon verſus 8 . 
r e * UM 


(b) Vol. 2. 603. | 
(% 2 Vern. 72, | 


In the great Caſe of (6) Evelyn verſus Evelyn, lately deter- 


Age of ſeventeen) it 
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preſentiy, 
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appointed that the Truſtees ſhould, out of the Rents and Pro- 
fits of his Eſtate, raiſe and pay unto his only Son, Henry Bedel, 
and Dorothy his Wife, over and above what he had before 
given them, 1000. Ann. during their reſpective Lives, 
60/. per Ann. of which 100 J. per Ann, ſhould be paid to 
the Son's Wife for the better Support of herſelf and. Daughter; 
the remaining 404, per Arm. EEE 
the Son died in 8 eſtator's Life- time. 


whole 100 J. per Aun. 


Whereupon it was now n Widow ſhould 
have pat Ge. Ann. and not the 100 J. per Ann. for that the lat- 
ter Clauſe of the Will imported a Diſtribution how the 1000. yr 
Ann. was to be paid: Namely, 60 J. to the Wife, and 40 

the [Huſband, juſt as if the Deviſe of the 100 J. had been to 
the Son and his Wife for their Lives, Hubendum 60 l. 7 Ann. 
Part thereof to the Wife, the remaining 404, per Ann. to 
the Son. Or, as if the Teſtator had deviſed 1004, per Ann. 
to his Son and + A bg ang that is to ſay, in Man- 


40 J. to the Son; w latter Words were therefore 

natory of the RE like. the Caſe where: a Deviſe is to A. 
and his Heirs, Habendum to A. and the Heirs of his Body. 
There the latter Words. (d] explain what Heirs are meant. 
And it W to the 
Wife was not made payable to her during the verture, or 
during the joint Lives of her and her Huſband : but enerally, 
and ſo muſt be intended for her Life, as a ny general Deviſe or 
Con muſt be taken to be for. the Life eee 

rantee. 

Sed per G: Though this Clauſe be unſkilfully 'gentied, 
yet it is plain and expreſs, that the Teſtator's Son and his Wife 
ſhould have an Annuity of 100 J. per Ann. for their reſpeCtive 
Lives, and ſuch expreſs Deviſe is not to be controlled by Words 
that are doubtful, Aer barely capable of another Conſtruction. 
The Teſtator may well be intended to have meant; that du- 
ring the Cm, 601. out of the 2 Am. ſhould _o 


Clog an the Wife durin g ber Liſe, if the houl happen 
ſurvive her Huſband, her Daughter | 


have had another Provifion fallen to her on the Death of her 
Father, as in Fact ſhe had. | N 
Vox. III. 2 6 


E 


;| 


1 next ** upon 0 Will was; the Teſtator had * 


199% per 
to 
"wy 
his Wife for 
their reſpec- 
tive Lives ; 
601. whereof 
to be paid to 
the Wife for 
the Su 

of herſelf 


and her Daughter; the remaining 40 J. to my Son. The Son dies; his Wife ſhall have the 


ner following: 601. per Ann. to the Wife, and the remaining 


W —— 
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A Freeman [ Another Queſtion was, whether Ann, the youngeſt Daugh- 
of London by ter, who was married to one Mr. Serle, might not claim her 
| dk 1500 J. given her by the Will out of the Real Eſtate, and alſo 

1500/. on her Orphanage Part ? my | 

his Real E- . 


ſtate for his Daug} ter, and alſo gives her 1500 /. out of his Perſonal Eftate. The Daughter 
would take the 1500 J. out of the Real Eſtate (as that is not within the Cuſtom): and alſo 
claim het O e Part: But the Court, in Regard the Teſtator had diſpoſed of all his 


Real and Perſonal Eſtate among his Children, and intended an equal Diviſion, would not 


ſuffer the Child to diſappoint ber Father's Will, but compelled her to abide intirely by the 
Will, or by the Cuſtom, FR | 


For which Purpoſe it was urged, that as the Real Eſtate 

of the Freeman was quite out of the Cuſtom, ſo the Orphan 
mint claim that, or any derivative Charge or Intereſt thero- 
out, over and above her Orphanage Part, 
a Freeman advances a Child by a Real Eſtate, and dies; this 
is not to be taken as any Advancement, but ſuch Child ſhall 
have his full Orphanage Part beſides. Nay, the turning the 
Perſonal into Real Eſtate, though with a Declaration at the 
fame Time that it is done 2 with a (7) View to evade 
the Cuſtom, will yet be effectual for that End; that this was 
Kill ſtronger as to the Lands of Inheritance deviſed afterwards 
in this Will to the Daughter in Tail, all which ſnhe might well 
claim, and alſo her Orphanage Part; for it could not be called 
a breaking into the Cuſtom, to claim that with which the 
Cuſtom had nothing to do; and if the youngeſt Daughter 
might have theſe and likewiſe her Orphanage Part, her Share 
of the latter would come to much more than the Shares of 
her elder Siſters who had received Advancements from their 


Father on their reſpective Marriages, which the youngeſt 
had not. | | | 
this Will, that the Teſtator 


Sed per Cur' : It appea _— 

intended to make equal Proviſions for all his [ Children, eſpe- 
cially in Caſe his Son ſhould die without Iſſue Male, which 
has . ed in his Life-Time: He gave an Eſtate in Land 
to each — ; he moreover gave to his Son, and alſo to 
his fix Daughters, a ſeventh Part to each of his Perſonal Eſtate, 
intending * equal Diviſion of all his Eſtate amongſt 
his Children, erefore, if any of the Children ſhall go 
about to diſappoint ſuch Intention, and prevent that Equality 
which the Will defigned, ſuch Child ſhall be excluded from 
taking any Benefit by the Will, as well with Reſpect to the 
Real, as the Perſonal, Eſtate; and not be allowed to elect 
what he likes beſt by the Will, and intitle himſelf to the Reſt 


by the Cuſtom, but muſt abide by the Will only, or by the 
A w__— . * k ” u 


199 (f) See the Caſe of Babington verſus Greenwood, Vol. x. 830. 
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And therefore, if 
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t 


a Diſpoſition of the [A] whole Eſtate, both Real and Perſo- 
nal, of the Teſtator amongſt his Children ; and when it gives 
Land and ſome Share of the Teſtamentary Part to a Child, 
who, in ſuch Caſe, may lay Claim thereto, without croſſing 
the reſt of the Will. But wherever the Child's Claim by the 
Cuſtom tends to fruſtrate and defeat the Intention of the Fa- 
ther, in all ſuch Caſes he ſhall not be ſuffered to take any Part 
by the Will, either of the Real or Perſonal Eſtate, if at the 
ſame Time he would avail himſelf of the Cuſtom. | 

The laft Point of the Caſe was; the Teſtator Bedel had de- 
viſed all his Perſonal Eſtate in Sevenths, (viz.) [one Seventh 
to each Child; after which his Son, being the eldeſt Child, 


died in the Teſtator's Life-Time, and then the Teſtator died, 
by which Means the Son's Seventh became diſtributable ac- 


cording to the Statute, the Executors being declared by the 
Will to be but Truſtees ; and four of the Teſtator's Daughters 
being married, and having been advanced by their Father in 
his Life-Time, it was therefore contended, that this Seventh, 
which was the Son's Share, becoming diſtributable according 
to the Statute, the four Siſters, who had been advanced by 
their Father in his Life-Time, ought to bring their Portions 
into Hotch-pot ; for if the Children are within the Statute as 
to one Clauſe, they muſt be within it as to every Clauſe thereof. 


Cuſtom only : And the Difference. * where the Will makes 


deviſes to 
each Child 
one Seventh 
of his Perſo- 
nal Eſtate ; 
one of the 
Children 
Li Tin 
. 
e 
the 6 ſurvi - 
ving Chil- 


i | dren has been 
advanced by the Father in his Life- Time; yet this Child ſhall take his full Share of the ſe; 


venth Part, without bringing what he bad before received into Hotch-pot. 


Sed Curia contra: Though this ſeventh Part deviſed to the 
Son, did, by his dying in his Father's Life-Time, for Neceſ- 
ſity s Sake become diſtributable according to the Statute, yet 
I take this not to he in Striftneſs within the ſame'; becauſe here 
is an Executor, and therefore the Teſtator cannot be ſaid to have 
died Inteſtate; though, it is true, the Executor being but a 
Truſtee, is, by an equitable Conſtruction, and by Means of an 
Accident that has hap ſince the Making of the Will, a 
Truſtee for the next of Kin according to the Statute, How- 
ever, this is (as I ſaid) merely through Neceſſity, and becauſe 
no one elſe can take: But as to Children, who were advanced 
in their Father's Life- Time, bringing ſuch their Advancements 
into Hotch-pot, that is to be only in the Caſe of a total In- 


oes not exceed the d an's Part 
out of the T Part. 
* 8 — Frederich — 5 Frederick, Vol. 1. 723. 

obliged to make his Election, till after the 
» Hender verſus Roſe, ubi ſupra, f 2 


- 
42 
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Caſe 28. 


Sir Joſeph 
Jekyll, Ma- 
fer ef the 
Rolls. 


Intereſt re- 
covered for a 
Legacy. tho” 
after a Re- 
ceipt given 
in full for 
the Legacy, 
and the prin- 


cipal Legacy 
paid. 


| teſtacy, or where. the whole: Perſonal Eſtate, not. where Part 


Plaintiff's Receipt: for the ſame, as for a Year's Intereſt due on 


of Fraud on his Part, no concealing of the Will which gave the 


only, and that perhaps. but a very ſmall Part, (as here) be- 
comes Aiſtriburable ; neither would it be reaſonable for the 
Children ſo to do. And-it: is obſervable, that Mr. Lutwyche, 
who was of Council with the deceaſed, Daughter's Huſband, 
. ar; wn Clicnt's Intereſt it was, to have 2 
of the [four married Daughters brought into pot, 

up We Point, ſaying, it had been ſo adjudged in Sir Gwe 
Wheeler's Cale. | 


Eaft & Maria U verſus Thornbury. 


HE Bill was to recover the Arrears of the Intereſt of a 

1 Legacy of 3001. after the principal Legacy paid, and a 
Receipt given for the ſame. The Caſe was thus: One Thomas 
Thornbury gave by his Will to his Niece Mary Thornbury, now 
the Wife of the Plaintiff Eaſt, a Legacy of 300 l. payable a 
Year after his Death, and made his Pocher Thomas Ter vba, L 
and his Nephew the Defendant Thomas Thornbury, then an 
Infant, Executors. Thornbury the Elder Executor died, and 
the Defendant the Younger, being but nine Years old, Admi- 
niſtration with the Will annexed was granted during his Mi- 


—_— | | 

he Plaintiff Mary marrying the other Plaintiff Eaſt, they 
demanded their Legacy of the Defendant, who deſired them-to 
let it continue in his Hands for about two Years and 
paid Intereſt for the firſt Year after the Marriage, taking the 


the 13th of April, 1722, (being a Year after the Marriage) and 
afterwards another Year's Intereſt growing due, the Defendant 
paid that Year's Intereſt and the whole Principal, taking a Re- 
ceipt from the Plaintiff for 1 5 J. being a Year's Intereſt due for 
the Legacy. of 43004. to the 13th of April, 1923, at which 
Time the Plaintiff gave the Defendant a Receipt for 300 J. left 
to the Plaintiff Mary by her faid Unele's Will. 

Aſter ſeven Years Acquieſcence, the Plaintiff demanded of 
the. Defendant the Intereſt for the ſaid [300 J. from the 
End of the Year after the Teſtator's Death, which happened in 
1707, inſiſting by the Bill, that the Plaintiff by. Miſtake took 
the {aid to have been made payable by the Will at the 
Marriage of the Plaintiff Mary; whereas it now appeared there- 
by to have been payable a Year after the Teſtators Death. 

For the Defendant, it was urged, that there was no Pretetice 


Legacy, no Miſinformation by the Defendant that the Lp 
was not payable until the Marriage; that the Will had bo 
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Breaſt of the Court, and might be waived 


| De Term. S. Hillarii, 1731. 


prong co wow * 


oed in the Spiritual Court,- where the Plaintiff. wis m Li | 
5 when he pleaſed, to ſee it; and as 1 


of the Wiſe's Portion, and the Plaintiff a Barriſter at Law, it 
muſt be preſumed he had ſeen it ; that the Receipts appeared 
to have dran by the Plaintiff himſelf, who vered 
them to one who brought the Money from the Defendant, in 
the Defendatit's Abſende; that Intereſt was much in the 

ny; Plaintiff, if 
he pleaſed, And it was compared to the © of a Note given 
for a certain Sum, which. carries Intereſt from the Demand, 
though not expreſſed in the Note, and for which the Jury every 
Day give Intereſt : Bia if the Perſon to whom ſuch Note is 
given, will without Intereſt, it would be 

— a 2 Bil i in Lan 


ery ſtrange to ity, or Action at Law, for 
— Wl As . 1 that were a ſtronger Caſe, being the 
Caſe of Intereſt for a Bebe doe, which . e 


youred than Intereſt for a Legacy which is a Boun 
Alſo it was ald to be like the Caſe, white A Tein th havi 


a Right to dedutt for the Land- Tax, does not however dedu 
but pays his full Rent; under [which Circumſtances, 2 Bill will 


[B] not lie in this Court to recover back the Tax, which ought | 


to have been before allowed; for the Tenant might; if he pleaf- 


ed, waive deducting the Tax, and ſo might the Plaintiff waive 
the Beneke of the Inrereſt of bi 


— — — m . 8 


having apprehended 
Mary's Marriage; w. 


mitted by the 1 | 


tended. to be waived; decree the Defendant to Rr os = 
e ith Colty -- 
AG. Lan e munen 
ol 85 held he Es Heer, in th Oe of Pd vr The * 
Coopers Company, Michaelmas, 1 13, where the Bill was brought 


to be relieved out of the Arrears e. tas aBualy 
„on Account of Rent reſerved to a Charity that 
Taxes ; and the Bill was diſmiſſed with Coſts. 1 * per ir or 
in the Ca of « Atwood verſus Lamprey, heard at the Rolls before Sir 7 
Jehhll, Mic s, 1719, where the Caſe was, One in 1683, in 8 


of a Widow's Dower, - Lepd gn, Confijien to pad.hou 00 © — 
num ; Whereupon the Court held, ne thi 4 annual Payment ſecured 
Land, ſhould anſwer Taxes in Proportion Land paid ; but refuſed to 


make the Annuitant refund in Raped of th of the ILY ſhe had received Tur 


10 W 


= 
he bf 
+» — 
1 11 
: 4 


< 
en — — 
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Caſe 29. Oſmond verſus Fitzroy & Ducem de 
Sir Joſeph Cleveland, & e contra. 


Jekyll, Ma- 


ſter of the | | | 

Ralls, HE Duke and Ducheſs of Cleveland, being about to ſend 
A Father in- the Lord Southampton, their eldeſt Son, to travel beyond 
truſts his Sea, employed Oſmond, who was Plaintiff in the Original Bill, 
Heir appz" and Defendanit in the Croſs Bill, as a Servant to attend upon 
| 3 er” young Lord; then an Infant of about ſeventeen, and (as by 
the Care of a the Anſwer of Oſmond it was admitted) to prevent his being 
Servant. impoſed upon. ards, on the Lord Southampton's return 
The _-_ ing from abroad, Oſmond was continued in this Service, and, 
. when his Lordſhip was about twenty-ſeven Years of Ape, pre- 
Servant vailed on him to enter into a Bond for the Payment of 1000 J. 
takes a Bond to him the ſaid Ofmond. The Bond was prepared by Oſmond, 

— a and kept fecret from the Duke and Ducheſs. There were 

Bond is ſe- alſo ſome Prooks of the weak * of the Lord, and 
creted from that at that Time he was unable to raiſe Money to pay off 
2 the Bond. The Original Bill was to recover the Money on the 

h not Bond, which was alledged [to be miſlaid, and the Croſs Bill I 20 


wherewith- Was to be relieved againſt the Bond. ; 
all to pay the | | | | 
Bond; Equity will ſet aſide the Bond as obtained by Fraud, and a Breach of Truſt, 


For the Defendant in the Croſs Cauſe it was argued, that if 
one who is at Law, allowed to be Compos mentis, and conſe- 
preſumed to know what he does, intending to make 8 

Jift or Benevolence, voluntarily enters into wan 


PPP 


J So ond, ER ES Ss 


. 
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n hs obtaining i; though on. the Obligor's Death it 
may be void againſt Creditors, yet it will be good againſt the 
Obligor, and- no Ground for Relief N. That in the 
— Caſe Caſe here was no Evidence of a of Care, much 
25 of Fraud, in Oſmond, who. was hired only to take Care of 
the young Lord while an Infant, and during his Travel which 
NN 7 
Sed per Cur *: Where a weak Man es a Bond, if there be A weak Man \ 
no Fraud or Breach of Truft in the it, Equity will gives a \ 
not ſet aſide the Bond only for the . — -Y 
if he be Compos mentis; neither will this Court meaſure — f 
bete e be Goo cople's Underftandings or Capacities, there bei — 
vo ſuch Thing as an equitable Incapacity, there is a le 
gal Capacity. But if a Bond be to have been given for ml, 5 


a Conſideration, where it a there was none, or not near 88 | 
ſo much as is pretended ; Equity will relieve againſt it. In Beads 5 col 


the principal Caſe there appears to haye been a Truſt repoſed for 


bythe Pars i a Sera i ak Care of an Hei, and pre- Wet 
vent his _ poſed upon; and [the Servant, inſtead of if he be com 
131 ating greets Hp his Truſt, himſ impoſes upon him, As pos mentis. | 
A ably wo that the Truft was only to take Care of quity wil | 
Lord, whilſt an Infant, or during his Travels; the Peolesta. 
Tu continued ſo long as the Servant remained f in the Ser- gerftandi > 5 
vice; and it is remarkable, that d 
took Care of this young Lord, who 
want ſo much the Care of another : — 
the Protection of the Law by being of 
n 
is of itſelf Evidence of Fraud, nay of the | | 
cauſe 4 Man, however careful otherwiſe, i is apt to be off his —_ | 
| Guard when dealing with one in whom he repoſes a Confi- 
dence, The young Lord, 
he was unable to raiſe, ſubj 


PPP 


it, The ſeereti al the Bond from the Parents i as 3 
ra 


Evidence of F Sn are when of | 
under the Care of a Court o Equity. Wherefore this Caſe, > 1 
though a new one, yet comes within the Rules that have been N | 
obſerved in Equity; and ſeeing the Defendant O in his of Equity 


want it moſt, the Law w Care of them till that Time. 


Anſwer 
Tent: 
r this were to incourage Drunkenneſe; ſecus, if * the 


Contrivance of him who gained the Deed, tc. arty from w 


Deed has been gained, dra d Nip lth 
Rolls, Johnſen verſus Malen, Mey "9, as; Dy * 88 


[A] The having been in Drink, is not any Reaſon to 


2 


De Term. S. Michaelis, 1731. 


. ** ** 
= 


Anſwer ts the Croſs Bill ſets forth that the Bond in Queſtion 
is miſlaid, I decree him to releaſe the Bond. [B]) 


Y ir Ss . 1 | 

Caſe 30.  [Higden & al. verſus Williamſon. 
nkrupts. a6 43 = Fe 88 | 
Sir Toleph 5 ee ©? © Cauſe by Conſent.” 


2 oiled in Fee of Copgbeld late, ſurrendered the Pre- 
Rolls, < 4» 'miſſes to the Uſe of his Will, and ;afterwards deviſed 
A contin- them to his Daughter for Life, then to Truſtees to be ſold, and 
gentIntereſt, the Money ariſing by the Sale to be divided amongſt ſuch of 
on * his Daughter's Children, as ſhould be living at the Time of 
rupt, is af- her Death. The Teſtator died, and the Daughter had Iſfue 
ſignable by (among others) a Son, who was a Trader, and becoming 


ee Bankrupt, the Commiſſioners ed over all the Bankrupt's 
Deri to. Eſtate. The Bankrupt got his Certificate allowed, and then 


ſuch of the his Mother died. 1 
Children of e 1 * AA 

A. as ſhall be living at his Death; A. has Iſſue B. who, becoming a Bankrupt, gets his Cer- 
tificate allowed, after which A. dies; this contingent Intereſt is liable to the Bankruptcy 
foraſmuch as the Son in the Father's Life-Time might have releaſed t. 


On a Bill brought by the Aſſignees for the Bankrupt's Share 
of the Money ariſing by the Sale, it was objected, that no Man- 
ner of Right to this contingent Intereſt was veſted at the Time 
of the Aſſignment made by the Commiſſioners, any more 
than a Right to Lands can be ſaid to veſt in an Heir Apparent 
during the Life of his Anceſtor ; and the Caſe of Jacobſon 
verſus Williams was cited, where it was held, by the Lord 
Cowper, that the Poſlibility of a Right belonging to a Bankrupt 


was not aſſignable. v0. howh 1 4 551 | 

But his Honour, upon Debate, decreed for the Plaintiffs, 
diſtinguiſhing, the principal Caſe, from that of Jacobſon verſus 
Wilkams (a) ; for there the Huſband, the Bankrupt, could 
not have come at his Wife's Portion by the Aid of Equity, 
without making ſome [Proviſion for her; and it was not rea- 
ſonable the Aſſignees, who ſtood but in his Place, and derived 
their Claim from him, ſhould. be more favoured. Alſo the 
Maſter of the Rolls ſaid, he laid his Finger, and chiefly 
grounded his Opinion, on the Words of the Statute of 13 Ekz, 
cap. 7. ſe. 2. which enacts, That the Commiſſioners ſhall 
ebe empowered to aflign over all that the — might 
© depart withal.“ Now here the Son might, in his Mother's 
Life-Time, have releaſed this contingent Intereſt'; ſo that the 
Commiſſioners, by Virtue of that Act, are enabled to affign it, 
and conſequently their Aſſignees mult be well intitle. 

dee) See Val. 1. 385, and the Note there. & 
[B] On the 22d of June, 1734, this Cauſe was re- heard by the Lord Chan- 
cellor Talbot, when the Decree at the Rolls was affirmed, and the 5 J. Depoſit 
ordered to be paid to his Grace the Duke of Cleveland, | 


132 


133 


De Term. 8. FTIR 1757. 


8 n 


— 


* __ _ — * 


Note; in  Michneldias, 1 1732, this Cauſe came on Way 
of Appeal before the Lord Chancellor King, who 
the Decree at the Rolls, partly for the Reaſon before given, 
(viz.) becauſe the Bankrupt himſelf might have departed with 
this contingent Intereſt ; alſo, for that the Act of 21 Fac. 1. 
2 19. ſe. 1. declares, that he HOT relating to Bank- 
ves in all Things be largely arid beneficially expounded 
| fot Tikes Relief of Creditors : And further, — the Statutes 
for 1 Bankrupts on Certificates, never intended to 
intitle the Bankrupt to any Eſtate by Virtue of any Claim an- 
terior (as his Lordſhip expreſſed it) to his Bankruptcy, es the 
Title in Queſtion clearly was ; A the Word Poſſibility is 
in all the [C] latter Statutes touching Bankru pts. 


[C] See the 5 Gee. 2. cap. 30. e e Pap. Df e oþ 
0 fects, of which the Party was poſſeſſed or intereſted in, or whereby be hath,” 
or may expect, any Profit, Poflibility of Profit, Benefit Wan 


um 


* whatſoever. 


** Chan- 
. cellor King. 


Caſe 31. 


Lord Chan- 
cellor King. 


Lord Chief 
Juſtice Ra 


2 
er of the 
42005 


Term of 
1000 Years 
to ſecure 
Daughters 
Portions 
payable at 
16 ; Pro- 
viſo, if no 


> 
RA 1732. 


* 


Jabn Cordhs, Adminiſtra- 


tor of Barbara his late P laintiff. 
Wife, 


Henry Raynes, Doctor 7 
4 


Laws, eldeſt Son an 
Heir of Sir Richard gan, 
Raynes, Kut. 


HE Bill was, to compel the Raiſing of the Sum of 
6000 l. for the Portion of Barbara the Plaintiff's late 


Wife, and the only Daughter and Iſſue of the Defendant Doc- 
tor Raynes, by Elizabeth his late deceaſed Wife; and to raiſe 


it out of a Reverſionary Term of 1000 Years, expectant on 
the Defendant Doctor Raynes's Death. | 


Daughter at the Time of Failure of Iſſue Male, the Portion to fink. There is a Daughter, 
who attains to 16, and marries without Conſent, and no Son by the Marriage ; but the 


Daughter dies ia the Life-Time of the Father and Mother, and conſequently while there 
might be a Son; the Portion ſinks. y 


[Upon the Marriage of the Defendant, Doctor Raynes, with 
Elizabeth Pleydell, by Indentures of Leaſe and Releaſe, dated 
the 13th and 14th of Ofober, 1704, in Conſideration of that 
Marriage, and of $gooo!. Portion, Sir Richard Raynes, the 
Father, conveyed divers Lands in Surry, &c. to Truſtees and 
their Heirs, to the Uſe of the Defendant, Doctor Raynes, for 
his Life ſans Waſte, Remainder to Truſtees durin his Life, 


to ſupport contingent Remainders, Remainder to the Uſe of 
| Elizabeth 
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Elizabeth his intended Wife for her Life, for her Jointure. 
Remainder to the firſt, &c. Son of the Marriage in Tail Male 
ſucceſſively, Remainder to Truſtees for 1000 Years, Remain- 
der to Doctor Raynes in Tail Male general, Remainder to 
Sir Richord Raym in Fee. | 

The Truſt of the 1090 Years Term was declared to be, 
that in Caſe there ſhould be no Son of the Marriage born in 
the Huſband's Life-Time, or after his Death; or if there 
ſhould be a Son, and that Son ſhould die before Twenty-one, 
and without Iſſue, and there ſbould be one or ore Daugh- 
ters born in the Life-Time of the Huſband, or after his Death; 
then that the Truſtees ſhould by Sale, Demiſe, or Mortgage, 
or by Rents and Profits in the mean Time, in Caſe ſuch Term 
ſhould bave taken Effect in Poſſeſſion, raiſe the Sum of 6000 J. 
Portion for the Daughter of the Marriage, if but one, and to 
be divided amongſt them, if more than one, payable at their 
Age of Sixteen, if either the Huſband or Wife ſhould be then 
dead; but if both ſhould be at that Time living, then with» 
in fix Calendar Months after the Death of either the Huſband 


ar Wife, with Intereſt for the ſame from the Death of Doc- _ 


tor Reynes and Elizabeth his Wife, or either of chem; and 


in Caſe any. of the Daughters ſhould die befare the Parton 


became payable, her Share to go to the Survivors. 
[Proviſo, that if the next Perſon in Remainder ſhould pa 


3 or Daughters; or, f, af 
ime 


2 of =_ 1 Kri- 


the ſaid Cafes, the Term to attend the g 
The Marriage took Effect, and there was no Son thereby 
and but one Daughter, who attained her Age of Sixteen in the 
Life-time of her Father and Mother, and without their Con- 
ſent intermarried with the Plaintiff, Mr. Gordon, who 
made any Settlement on her. The Daughter died in 
Time of both Father and Mother, within four Months after 
the Marriage, and without Iſſue. : 
In Order to the Determination of this the Lord 
Chancellor called to his Aſſiſtance the Lord Chief Juſti 
mond and the Maſter of the Rolls. When, 
For the Plaintiff it was inſiſted, that his having married the 
Daughter without the Conſent of her Parents, as alſo hisnever 
having made any Settlement onh er, together with her havi 
died within four Months after the Marriage without Iſſue: 
theſe Circumſtances made no Manner of ion in the Right 
to 
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to the Portion; for that, ſuppoſing the Plaintiff to have marri- 
ed with the Parents Conſent, to have made a Settlement on his 
Wife, and to have had Iſſue by her living; if in theſe, or any 
of theſe Caſes, he had been intitled to the 6000/. Portion, he 
muſt even now have the very ſame Right thereto, which de- 


pended on the [Words of the Settlement made before Marriage, I 3 7 


and could not be varied by any ſubſequent Accident. Ad 
Curia cunceſit: That at the Age of ſixteen (fo often mentioned 
in the Settlement) the Right to the Portion veſted in the Daugh- 
ter, although the ſame was not raiſable till within ſix Months 
after the Death of the Father or Mother, or one of them ; and 
they compared it to the Caſe of Butler verſus Duncomb, (a) 
where a Term of 500 Years was limited, upon Failure of 
Iſſue Male of the Marriage, for raiſing Portions for maß 
ters, payable at Twenty-one or Marriage, which ſhould firſt 
happen , and the Truſtees were to raiſe the Portions by Sale or 
Mortgage, when the Term ſhould commence ; and there it 
was agreed, that the Right to the Portion veſted on the Daugh- 
ter's Attaining Twenty-one, her Father being dead : So that 
there could be no Son, and was an Intereſt tranſmiſſible to her 
Executors: But that the Portion could not be raiſed until the 
Mother died, in Regard that until then the Term was not to 
commence, © wil] Oey S * 5 
That the Clauſe of the Truſt of the Term declaring, that 
in Caſe there were ſeveral Daughters, if any of them ſhould 
die before the Portion ſhould be payable, her Share ſhould go 
to the Survivor; implied, that if there had not been that De- 
claration, it would have veſted in ſuch Daughter ſo dying as 
aforeſaid ; and ſince no Proviſion was made in Caſe of 2 * 
ing but one Daughter, it ſeemed natural to infer, that the Right 
to the Portion veſted in ſuch ie Alſo, as the Mother 
brougbt 5000 J. Portion into the Family, it would be hard that 
the Daughter ſhould marry and be intitled to no Portion. | 
On the other Side it was faid, and fo reſolved by the Court, 
that in the Caſe of Butler verſus Duncomb [the Portion was held 
to be veſted in all Events at the Daughter's Attaining her Age of 
Twenty-one, though not raiſable till the Commencement of the 
Term , whereas in the principal Caſe it was not to veſt until ſix 
Months after the Death of either the Huſband or Wife, and the 
Daughter happened to die in the Life-Time of both. That this 


I 38 


—_— Portion being to ariſe out of Land, and the Daughter dying 


Land, and before it became payable, the ſame ſunk into the Land, agree- 
the Daughter ably to the ſettle Piſtin&tion between a Portion ſecured out of 


dies before 
the Portion becomes payable : it ſinks into the Land, So if a Legacy be given out of Land to 
J. S.payable at 21, and J. S. dies before 21, the Legacy ſinks. Secus in both Caſes, where 
the Legacy or Portion is given out of a Perſonal Eftate. > N 


(a ) Vol. 1. 448- 


a Per- 


6. 


139 


De Term. Paſche, 1738. 


— 


a Perſonal Eſtate, and ne chargedon Land, which Rule bac 7 


alſo with Regard to Legacies, [A] (via.) If LEBacy be. Legacy be given 
out of a Perſonal Eſtate to J. 5 wenty- 
one, and he dies before Twenty-one, yet the Legacy ſhall go to 
his Executors. On the contrary, where a Legacy is given out 
of a Real Eſtate payable at 2 and the Legatee dies 
before that Age, the 1 
With Reſpeft auſe of the 'T ruſt of che Term de- 
claring . there ſhould be ſeveral Daughters, and any 
of _ ſhould die before their Portions became payable, in 
ſuch Caſe their Portions ſhould go to the Survivors ; this 
was ſaid to be a diſtin& Clauſe, to take Place only where there 
ſhould be ſeveral Daughters, and could not any way affect or 
extend to the Caſe where there was * one Daughter; conſe- 
quently it was nothing to the Purpoſe : But if any Uſe was to 
be made thereof, ir might as we 322 chat 
as, where there ſhould — — Daughters, and one ſhould 


die before her Portion became payable, her Executors or Ad- 
miniſtrators were to be 14 9 80 where there was but one 
Daughter, and ſhe ſh os tha before her Portion be- 


came payable, neither ſhould her Repreſentatives. have any Ri 
thereto; that the Proviſo made it n 
was to ſink, this being, that if at the of Failure of Iſſur 
Male of the ſaid Marriage, there ſhould to be no 
Daughter of the Marriage, then the 1000 Years Term — 
be in Truſt to attend the Inheritance: Now * 

the Marriage was living at the Time af Failure of Iſſue Mais 
and there was then-a Failure of Iſſue Male, when it became 
impoſſible there ſhould be Iſſue Male, which was not while both 
Huſband and Wife were living ; nay, if the Huſband had died 
firſt, there would, have been till a Poſſibility of Iſſue Male, 
with which the Wife mi ght have been priviment enſeint; but 
Uben the Wike died wichout Ar, then and not there 
might be ſaid to be a Failure of Iſſue Male; That it could not 
be faid, that at the Death of the Daughter (though there was 
then no Son) there was a Failure of Iſſue Male; 3 
might be born afterwards ; ſo if ſuch Son had died, — 
both the Fathert and Mother, ſo that in common Senſe 
Reaſon, the Failure of Iſſue Male muſt be on the Death of the 
Wife without a Son, which in this Caſe had a 


ſince 
Laſtly, that although it might ſeem hard the Dangle hou 
notwithſtanding 


marry and have no Portis, her had 
Vor. III. S % n. 
[A] This DiftioRion, with Re . 


Maſter of the Rolls in the Caſe of Whidgen verſus Oxenham, 1781+ 
NIS ſee Jernings verſus Lookes, Vol. 2. 276. 2 BA 


of Chandos verſus Talbot (610.) 
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brought 5000 J. into the Family; yet it muſt, on the other 
Hand, be allowed to have been very reaſonable, to leave the 
Right to the Daughter's Portion in Suſpence and Contingency 
during the pu Lives of the Father and Mother, to the In- 
tent ſne might be in ſome Meaſure kept in a Dependance upon 
them, and under no Temptation to [marry improvidently, which 140 
was the very Reaſon given in the Caſe (b) of Sir Willoughby Hick- 
man verſus Sir Stephen Anderſon. Alſo, that in the Caſe of 
Portions ſecured by Marriage-Settlements, (regularly ſpeaking) 
the Court in the Conſtruction ought not to omit, or add any 
Words thereto, for this would be not to conſtrue, but make a 
Settlement, eſpecially where the Settlement would bear a rea- 
ſonable Conſtruction, as in the preſent Caſe it plainly would. 
| Wherefore, on the firſt ſpeaking to the Caſe, this Bill for the 
Portion was diſmiſt with great Clearneſs, by the unanimous 
Opinion of the Lord Chancellor, the Lord Chief Juſtice Ray- 
Caſe 42 mond, and the Maſter of the Rolls; but without Coſts. 


Lord Chi. Da Coſta verſus Da Coſta. 


pts Du T HE Plaintiffs were the two infant Children of Joſcpb 
AFather let 1 Da Cofte Villa Real, who lately died poſſeſſed of an 
a great Per- Eſtate of 150000 J. which by his Will he gave equally between 
ſonal 4 * the Defendant his Widow, and his too infant Children, and 
tnt Cn. made his Widow one of his Executors. After the Teſta- 
dren, and tor's Death, a Bill was exhibited in Chancery in the Name of 
made his the two infant Children, by Joſeph Mendes Da Coſta, who 
Wis * was their Relation, as their Prochein Amy, to have an Account 
Bill was and Diſcovery of the Perſonal Eſtate of the Plaintiffs the In- 
brought in fants Father. To which Bill the Defendant Was ſubpœna'd 


the Infants to appear and anſwer. 
Name by a 


Relation, as Prochein Amy, to call the Mother to an Account. On Affidavit of ſeveral other 
Relations, that this Suit in the Infants Name was out of Pique, and not for the Infants Good, 


the Court referred it to a Maſter, who reporting the Matter to be ſo, the Suit was ſtayed. 


Whereupon ſeveral of the Relations of the Infants by the 
Father's Side, together with ſome of their [Relations by the 1 41 
Mother's Side, nearer than the Prochein Amy, made an Affi- 
davit that due Care was taken of the Infants, and of their 
Eſtate, with which they were well ſatisfied; and that they 
believed this - Suit was exhibited rather out of a Pique than 

any real Concern for the Infants Benefit, there being a Suit 
2 in 5 8 on Court by the Prochein Amy's Son _ 
againſt the Infants Mother, upon a Marriage Contract alledged 
to have been made by her wich him, 5 

The Maſter of the Rolls on a Petition ordered, that it 
ſhould be referred to a Maſter to certify, whether this Suit was 


(b) 2 Vern, bes: * 


. 


-_ 
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brought for the Benefit of the Infants the Plaintiffs, and whether 
it was proper the ſame ſhould be proſecuted or not. The De- 


. fendant to — cow the Report within: a Month. Purſuant to 


which the Maſter made his Report, ſtating the Fact as above, 
and that he did not conceive this Suit, as now brought,.. was 
for the Benefit of the Infants, or proper to be proſecuted; but 
that he thought, if a p Bill were brought by a proper 
Prochein Amy, with a Intention to ſecure the Eſtate of 
the Infants, it might be for their Benefit, that ſuch a Suit 
ſhould be proſecuted. 5 

The Agents for the Defendant perceiving the Opinion of 
the Maſter, filed a new Bill in the Infants Name by another 
Prochein Amy, for an Account of the Infants Eſtate, in order 
that it might be improved ; and now moved the Lord Chan- 
cellor, that the former Bill in the Infants Name might be diſ- 
miſt, and the Prochein Amy named therein (e) pay the Coſts. 

[ Lord Chancellor : The Report of the Maſter not being ex- 
cepted to, muſt be taken to be [B] true. And ſince ſuch Re- 
port certifies, that it is not proper this Suit ſhould be proſecut- 
ed, not being for the Infants Benefit, I ſhall not ſuffer any fur- 
ther Proceedings upon it, at leaſt as yet, But ſeeing the Maſter 
reports, that a Suit may be brought for the Benefit of the 
Infants, and it does not at preſent appear whether the laſt Bill 
comes within that Deſcription, all I ſhall do will be, to pre- 
vent the Parties from proceeding in both Bills, which would be 
vexatious, Wherefore let all Proceedings ſtay on the firſt Bill, 
in Disfavour of which the Maſter has reported. 


[B) A Maſter by his Report certified,” that the Defendant had ſubmitted 
to deliver Part of the Plate in Queſtion to the Plaintiff, to which the Defend- 
ant excepted, inſiſting that he had made no ſuch Submiſſion, Reſolved, that 
by Means of the Report, the Proof lay on the Defendant, whoſe Affidavit 
at leaſt was neceflary to falſify what had been certified; for, though there is 
no Reaſon that the Maſter's Report ſhould. be arbitrary and concluſive upon 
any one vet it ſhall be preſumed, primd facie, to be true 3 and turn it on 
the other Side to ſhew the contrary. By the Lord Parker, the Seal before, 
Eafter Term, 1720, Allen verſus Pendlebury. : | 


(c) See as ty this Matter Vol. 2. 297+ Turner verſus Turner, 4 
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8 8 Caſe 33. ney Company verſus Wymondſell. 


; 4 15 Tord Chan- 


* Frauds, and ſheying, that by the (4) Statute againſt the South. 
_— e Sea Ditectors, all the Eu, and Effects of the ſaid Sur 
but then it man were veſted in the Company for the Benefit of the Pro- 
| _ be „ ad, e 3 pede the — of Limitatio thi, 
I . „if any antract was made by the Defendant 
uy te Bil, h Surman, it was made above fix Years before the lng of 


was diſco- the ry . and denied the Matters of Fraud. 
vered within 
ſix Years . filed. - 


| In the Cale Was. inſiſted, that the Plaintiff clainin th 

3 of the South Parliament, that was a Matter of Record, TRY C an of 
. 5 ow * in Queſtion to bg taken as a Debt on Record, conſequently 
k dee Fae of not barrable by the Statute of Limitations ;'and it was compar- 
the late Di- ed to an Action for Tythes on the Statute of Edwar the 


. Sixth, or of Debt on an (b) Eſcape. 


of Parliament; where the Statute of Limitations might have been pleaded 
Directors, it is pleadable againſt the Company, who ſtand but in duch Diuecds Ras 


S8o where, But the Lord Chancellor held this to be clearly otherwiſe; 
1 far that the South Sea Company could not be in a better Caſs 


the Effects of than Surman was, againſt whom, as the Defendant Vymond- 


felt 


(a) 7 Geo. 1. cap. 27. (6) Weſtm, 2. cap. 11. 1 Rich. 2. cap. 12. 


cellor King, HE South Sea Compan pany broug brought a Bill againſt the De- 

Te Statute- fendant o _ made by the Defcadanc with 

* of Limita- Surman, the L Caſhjer of the Company, in the Year 
— or Plea 1720, ; fooching pr South Sea Stock; ſuggeſtigg ſeveral, 


Demand I 44 


145 
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ell might have pleaded the Statute, ſo might. be alſo, dg againſt 2 Bankrupe 


of an Aſſignee under a Commiſſion of Bankruptcy, who, 
though he claims under the Acts concerning Bankrupts, and 
alſo dy Virtue of the Afſignment which is under the Great 
Seal ; yet, as he ſtands only in the Place of the Bankrupt againſt 
whom the Statute of Limitations is pleadable, ſo is he (the 
Aſſignee) liable to be barred thereby. _ 


by the ſame Reaſon it . 


was cited, where it was held in this Court, and affirmed in 


rington, was adviſed to, and accordingly did, amend his Bill, 
by [charging, that he did diſcover this Fraud within fix Years 
before Exhibiting his Bill. After which the Lord Warring- 
fon had a Decree, and that Decree was affirmed by the LATE 
(as Mr. Mead, who was of Council in that Cauſe, informed 
the Court ;) wherefore it was inſiſted, that in the preſent Caſe 
it ought to be charged in the Bill, that the Fraud was diſcover- 
ed within the ſix Years, if the Fact were ſo, | 

And of this Opinion was the Lord Chancellor; but here 
being a Charge of great Frauds, and ſome Circumſtances 
thereof not fully denied, the Defendant was ordered to an- 
ſwer the Bill, with Liberty for the Plaintiffs to e and 


the Benefit of the Statute of Limitations to be ſaved to the 
Defendant. 


Attorney General verſus Rigby. 


e „towards the Support of 
i | 


Vor. 


in Fee; the Nomination of the poor Perſons belongs to the 


12 5 . | cla 
the Company, who ſtood but in Sur man's Place; like the Caſe 2 
Parliament; 
yet, as the 
Statute of 
Limitations 
might be 
pleaded a- 


of the Grantor, and 
does not go with the Manor: 


ims under 


inſt the 
nkrupt, 


It was then objected, that this Bill was to be relieved againſt 2 , Al ee 2 
a Fraud, and therefore not within the Statute of Limitations —.— outs of bo mn 
Fraud being a ſecret Tranſaction, and probably not diſcovered A , A fon Leu 
within fix Years; and for this the Lord Warrington's Gy 2 hut | 


f— 6 4 | 
| 2146 6 4 
Houſe of Lords, that a Bill, to be relieved againſt a Fraud, ted, . Gd/ 
not within the Statute of Limitations. OO AMA) © /dredilh 2. 
On the contrary it was ſaid, if the Fraud was known and/Z---. . 5, 
diſcovered above fix Years before Exhibiting the Bill; this,. . - 
though a Fraud, would be barred by the Statute of Limitati⸗ 2c. £624» 2 
ons; and that even in the Caſe of the Lord Warrington, the / Zia v e Go Se 
Statute was pleaded : Whereupon the Plaintiff, the Lord War- A. . 7/7 x6 


Caſe 34. 
Lord Chan- 


NE ſeiſed in Fee of divers Manors and Lands in the ©" . 


County of Lancafter, E a Rent - Charge thereout 28 
Charity nor, grants 

D d a Rent in Fee 

dut of it, as 


a Charity, for the Support of ſeveral poor Perſons, — — Manor to F. S. 


» ACM 


A 


ff 


FF) Fe. | 
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paſs therewith like a 


ſeveral poor old Men; and afterwards the Founder of this | 
Charity granted the . Manors, Lands, &c. that were charged 


with the 20 J. per Annum, to J. S, and his Heirs, and died. 
The QueRon was, who ſhould have the Nomination of theſe 
r Men that were to partake of the Charity: Whether the 
rantee of the Land, and his Heirs, or the Heir of the 
Grantor of the Charity ? | 1 
After Debate it was decreed, that the Heir of the Grantor 
ſhould have the Nomination, and that, the fame being inci- 
dent to. the Founder and his Heirs, or to thoſe whom he 
ſhould appoint, when the Lands [were granted away, the 
Rept-Charge, a Thing independent and collateral, did not 
t-Service, which is incident to the 
Reverſion; whereas this being a Rent-Charge, and in Fee, 
had no Reverſian. But foraſmuch as the Grantees and Owners 
of the Land had for upwards of ſixty. Years enjoyed the No- 
mination of the Perſons, who had partaken of the Charity; 


the Court allowed to them all the Payments they had made 


Caſe 35. 


Lord Chan- 
cellor King. 
In an In- 
junction, the 
ords pro 
defettu placi- 
ti, toc, are 


to any of the Poor, though nominated by themſelves, and 


o 
* 
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would not diſturb any Thing that had been already done. [A] 


Morrice verſus Hankey. 


. WVeſtion was, touching the Breach of an Injunc- 
tion [BJ. The Defendant in this Court brought an 
Action againſt the Plaintiff, as Executor of Humphrey __ 

AD nd 7 * | quire. 


intended of an iflyable Flea, and the Words Jaden intrare, / are intended. of 2 final 
Judgment; therefore, if the Defendant be an Executor, and pleads plen# adminiſtrauit, and 
the Plaintiff at Law enters Judgment de benis Teſlatoris cum acciderint, he _ proceed to a 


Scire Facias to inquire of Aﬀets, and enter Jud t thereupon ; for the 


eaning of the 


Injunction is, that the Defendant may ſo far, as that Nothing ſhall remain, but to 
take out Execution, after the InjunQtion is diſſolved. 


[A] A Man founds a Charity for Alms-houfes : The Founder and his Heirs 
have a Right of Nomination of theſe Alms-People ; but may forfeit it by a cor- 


rupt or improper Nomination of ſuch as are not fit Objects of the Charity, or 


making no Nomination at all; but this Neglect of Nomination muſt be 


er ſuch Time, as the Founder, &c. have had Notice of the Vacancy, and 
without Proof of ſuch Notice, it is no Fault. By the Lord Parker, At- 
torney General vetſus Leigh, Trinity, 1721. | | 

[B] The Words of ſuch Injunction are, that all mn Le. ſtay ; 
Licebit autem for the Defendant in Equity, (who is Plaintiff at Law) placitum 
ad communem Legem poſtulare, & ad Triatimem inde procedere, &, pro defetty 
Placiti, Judicium intrare ; Executio verd 2 1 reſentium retardatur. Af- 
ter Service of an Injunction of this Kind, the Defendant at Law put in a fri- 
volous Plea to an Action of Debt on a Bond, which the Plaintiff demurred 
to, and having gotten it made a Concilium, after Argument, obtained Judg- 
ment. Alſo upon another Bond, after the Injunction ferved on the Defen- 
dant and his Attorney, they delivered" a Declaration. It was objected, firſt, 


147 K Defe | 
the Defendant in this Court had d ed a Declaration, 
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kGuire, The Defendant at Law brought a Bill, and after 


ſuch Defendant's praying Time to anſwer, the Plaintiff | 
an Injunction. The Plaintiff at Law pro there, and 
on plen? Adminiſtravit pleaded, took Judgment de bonis Te- 
fatoris cum acciderint ; after which he took out a Sire 
Facias in Order to an Inquiry of Aﬀets. - 47 
' Wherenpon it was moved, that this was a Breach of the 
Injunction, being a Proceeding after Judgment; whereas the 
Injunction only gave Leave to enter Judgment; that the Scire 
Facias was in Nature of a new Action on the Judgment, 
which ought not to have been brought without Leave of the 
But by the Lord Chancellor: Not having heard any Pre- 
cedent cited in this Caſe, I am therefore to be guided by the 
Reaſon of the Thing, and to prevent a Delay of Juſtice. It 
is admitted, that after an interlocutory Judgment (as by De- 
fault, or on Demurrer) the Plaintiff may go on to aſcertain 
his Damages. Now the Meaning of the Rule in the preſent 
Caſe is, that, notwithſtanding [the Injunction, the Plaintiff 
at Law ſhould be at Liberty to proceed to an effectual Judg- 
ment; all that the Court intends to ſtop. being the Execution. 
But the Plaintiff at Law is nevertheleis allowed to — ſo 
Injunc- 


far, as that he may be at Liberty, eo inffante that 

tion ſhall be diſſolved, to take out Execution 5 neither is the 

Scire Facias like a new. Action upon the Judgment, but a 4 Scire Fu- 

Continuation only of the old one, on the ſame Record with Ar 

that, and in Nature of- a Proceeding after an interlocutory new AQion, 
udgment, to a final one. Wherefore the Court ruled, that but a Conti- 

bringing this Scire Facias was no Breach of the Injunc“ "uation of | 


with R to the udgment, that this was 
N y, (wz.) pro defettu | 
to enter Judgment, and here was no Want of 
ing a Declaration in the other Action was 


is 
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ceed to Trial, ny he Os 
be no Trial. By the Lord Parker, 


Caſe 36. 


Lord Chan- 
cellor King. 


A Bill is 
brought by 
al ord of a 
Manor to 
recover a 
Fine for a 
Copyhold, 
on a Sugge- 
ſtion, that 
the Defen- 
dant was ad- 
mitted by 
Attorney, 
but ſome- 
times pre- 
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North verſus Comit' & Comitiſs de Strafford.' 


HE Plaintiff North's Father was Lord of the Mayor of 
| D. in Suffolk, of which Sir Henry Johnſon held ſeveral 


| Parcels of Copyhold by ſeveral Quit-Rents, and had been ad- 


mitted to the ſame; and Sir Henry dying, theſe Copyholds de- 
ſcended to his Daughter and Heir, the Counteſs © Strafford. 
Whereupon Mr. Draycott, the Lord Strafford's Agent, wrote 
a Letter to the Agent of Mr. North the Father, (Lord of the 


Manor) defiring Mr. North would admit the Counteſs to theſe 


Copyholds. Accordingly Mr. North admitted the Counteſs 
by one Mr. Bawdrey, (who was alſo Agent for Mr. North) 
her Attorney, as Tenant to the Copyhold Premiſſes, for which 
ſeveral Fines were ſet, amounting to 40 /. 7 


tends the Attorney had no TN to take ſuch Admittance z the Defendant anſwers 28 
e | 1 


to Part, and demurs as to Relief; 


Demurrer held good. 


Some Time after this, Mr. North, the then Lord of the 


Manor, died, leaving the Plaintiff Mr, North, his Son and 


Heir, and alſo Executor, who brought this [Bill againſt the 
Earl and Counteſs of Strafford, to recover the Fine ſet upon 


the Admittance, and likewiſe to be paid the Quit-Rents that 


were in Arrear in the Plaintiff*s Father's Life-Time, as alſo 
thoſe that had incurred ſince his Death. The Bill further 
charged, that the Lands, out of which the Quit-Rents iſſued, 


were not known, being, by great Length of Time, and by 


the Tenants having enjoyed thoſe promiſcuouſly with other 


Lands, obſcured with Reſpect to the Boundaries; but that the 


Defendants had in their Cuſtody or Power ſome Writing or Pa- 
per manifeſting the ſaid Boundaries; alſo that the Den. 
the Lord Strafford, did now deny, that he gave any Authority 
to his Agent Mr. Draycott, or to Mr. Baudrey, that his 
Counteſs ſhould be admitted by Mr. Baudrey, as her At- 
toner, Ee | 3 

Tbe Defendants, the Earl and Counteſs of Strafferd, as to 
that Part of the Bill which ſought to compel them to pay the 
Arrears of the Quit-Rent, or which ſought any Relief touch- 
ing the ſame, demurred, for that the Plaintiff had his Remedy 
at Law for theſe Arrears of Quit-Rent, either by Diſtreſs, 
or Action of Debt, on the Statute of H. 8: The De- 
fendants did likewiſe put in another ſeparate Demurrer, as to 
ſuch Part of the Bill as ſought to vali: ee to pay the Copy- 
hold Fine, or which prayed any Relief touching the ſame. 


Againſt 


149 


150 


De Term. S. Michaelis, 1732. 


Againſt the Demutrer it was urged, that the Plaintiff's Lord brings 
Remedy was in Equity, by way of Commiſſion to ſet Inga 
out the Boundaries of the Copyholds, which were expreſly cer a 
charged by the Bill to have been obſcured through Length of Quit-Rent, 
Time, and dy Sir Henry Tobnſon's having enjoyed thoſe alledging, _ 
Copyholds promiſcuoufly | with other Lands; and that the 2 
Plaintiff could not have any Remedy by Diſtreſs and Avowry, the Quit- 
without particularizing the very Lands out of which each Rent Rent es 


* 


——_— Sa * 


iſſued ; and that it had been ſettled to be a good Equity, and by reaſon of | 
a ſufficient Reaſon for ſuing in this Court for a Quit-Rent of Pang of | 


al Value; that this Objection was ſtrengthened by the An- — — 1 
Wer 


of the Earl himſelf, ſetting forth, that he did not know out of which 
the particular Lands that were Copyhold, which made it ne- — * is 
ceſſary a Commiſſion ſhould go. that, if this Demurrer g ot 


iflue, with 


Held, the Plaintiff would ap to have à plain Duty due to other Lands, 


bim, and yet would be deſtitute of all Remedy whereby to is not known 


recover it. Alſo with Reſpect to the Admittance ; if the Lord the Defen- 


ſhould ſue for the Fine, the Defendants might inſiſt, they dant anſwers 


never conſented to ſuch Admittance; and in Caſe the Plain- CO 


tiff were to ſue for the Forfeiture, on Account of the De- demurs as to 


- Fendants not having come in to be admitted, ſhould the Court Relief; the 
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Rolls be produced, the Lord would hardly from them. be en- dd. 
couraged to proceed againſt the Defendants for a Forfeiture in Nr.. 
We mt fntior his Object Spa 
But notwi ing this Objection, the C w 

Demurrer. The Lord Chancellor ſaid, he had not known 

this Caſe before of a Demurrer as to Relief. That had there 

been no Demurrer, the Court on the Hearing would have 

relieved ; but here the Defendant had not demurred as to any 
Diſcovery, but as to Relief only. So that, upon allowing the 
Demurrer, the Plaintiff was at Liberty, if he ſhould thi 
the Defendant had not anſwered the whole Bill, to except as 
to any Part; or might amend his Bill, and 4nforce. the De- 
fendant to diſcover his Lady's Admittance ; that the Plaintiff 
might proceed, and make Proclamations to oblige the De- 
fendant's Lady to come in and be admitted, and had at Law 
a better Remedy for his Copyhold Fine and Arrears of Quit- 
Rent, than this Court [give him; for he might diſtrain, 
or bring Debt, for the Arrears of Quit-Rent due to him, as 
Executor; and diſtrain for the Arrears of Quit-Rent incurred 
fince his Father's Death. 

And with Regard to the Fine ; he faid, either the Coun- 
teſs had been admitted, or ſhe had not. If ſhe had, the 
Plaintiff might bring an Action of Debt, or an Indebitatus 
afſumpfit, for the Fine, provided it was a reaſonable Fine, as 
he ſuppoſed it to be, If the Defendant had not been admit- 

Vol. III. E e ted, 


SR. 
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| ted, the Plaintiff might cauſe Proclamation to be made, and 
on a Default after three Proclamations, might ſeiſe the Copy- 
hold as forfeited. For which. Reaſon his Lordſhip allowed 
the Demurrer, it being only as to Relief. 
Note; With Reſpect to the Copyhold Fine, the Plaintiff 
might bring his Action at Law for it, and need not, as it 
ſhould ſeem, in his Declaration, ſet forth the Particulars uf 
he Land held of him by the Defendants by Copy of Court- 
Roll; only, that the Defendant's Wife held certain Lands 
within his Manor, Cc. But as to the Quit-Rents, it ſeems 
the Plaintiff muſt either in his Action or Avowry ſhew the par- 
ticular Lands; and in Caſe the Defendants in their Anſwer ſet 
forth, that they do not know where theſe Lands lie, or what 
they are, the Plaintiff is intitled to a Commiſſion to ſet them 
out, and then the Plaintiff being intitled to #his Relief, | 
Fo 8 Whether the Defendants Demurrer as to all Relief, 
8 Nun Den "20 SIN) | 


good? | 
Lord Chan © [Ex parte Hophins., © 12352 
A richUncle M': Hopkins, of London, Merchant, ſeiſed and ' poſ- 
takes his ſelled of a great Real and Perſonal Eſtate, 
3 ife or Iſſue, but had a Brother, the Petitioner, and other 


maintains Relations, of his Name. His Brother Hopkins, the Petitioner, 
her there, had three Daughters; all which Mr. * the Teſtator 
and dies, ba. received into his Houſe in London, and by his Will (inter alia) 
A gave to his faid three Nieces, Daughters of his Brother Hop- 
The Execu- Lins; to the eldeſt, being now about the Age of thirteen, 
tor continues 30,000 J. to the ſecond, about the Age of ten, 8000 /. and to the 
to keep = third, now about the Age of eight Years, 6000 J. to be ſeveral 
Houſe where Paid them at their ſeveral Ages of Twenty-one or Marriage, 
he and the provided the Marriage, if under Twenty-one, ſhould be with 
Teſtator the Conſent of his Executors; and in Caſe of ſuch Marriag 
lived. The without ſuch "Conſent, then theſe —_ W 96 aver me. 
en => Ctively, - The Executors of the Will were Sir Richard 
tions, tht Hophins, Mr. Rudge, and one Mr. Hopkins, Couſin to the 
ſhe may be Teſtator. Mr. 6 ag one of the Executors, inhabited in 
delivered to the Houſe in London, where the Teſtator died, and the Teſ- 


— 1 (of the tator's three Nieces continued there. 


Age of 13) The 


A , , 
- being examined, denies ſhe is under any Force. The Court is of Opinion, - that the 
Guardianſhip of the Child does of Nature belong to the Father, but that 


by the 
the Right thereto is not to be Lanai without a Bill; that the Father may take 


his Child, but not by Force, nor in her going to, or returning from, Court; and that the 
Father may at all reaforable Times have NK de hb Oh, © .* N 


5 De . Ter m. &. Michaelis, 2732. 
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The Brother of the Teſtator exhibited a Petition to the 


Lord Chancellor, ſetting forth, that thoſe three Girls being 
his Children, he conſequently bad a Right to the 
ſhip of them, and praying, that they might be delivered over 
5 Aon was, whether the Court could do this 
3 Wes on a Petitzon only, ne 
lit was objecteds t that Matters of Guardianſhip were « of the 
fame Nature with thoſe of Lunacy, wherein the Lord — 
cellor does, upon a Petition only, diſpoſe of . 
the Cuſtody to ſuch Perſons as he thinks 
like ſummary Way 7 might determine the Nek ef Guss 
ſhip, erte in plain a Caſe —＋ Rag of Coops: 
1 dba Coles, it 1s (pars oy ot would. order the 
Party clajming the Guardianſhip to bring a Bill; that the Ap» 
plication now —— was the more lag, th an Affidavit 
would be produced, E that . ophins, * whom 
this Petition was exhi ſeen to kiſs the 
ſaid Teſtator's eldeſt Nies = py to 2958 P her Chamber; 
and that there was Reaſon to of ſome Intentions 
to inyeigle her Affections in _ to a Marriage. 

On the other Side Mr. Hopkins, againſt whom this Com- 
plaint was made, owned he had frequently ſaluted the. Teſ- 
tator's eldeſt Niece, as being his Relation, and whom he ap- 
En to have been in ſome Meaſure under his Cate, 

the ſame Houſe, and placed there hy the Teſtator: 
. whenever he faluted the he alſo ſaluted the 


two youngeſt, who being of ſuch tender ears, it could not 


be lpedied he had any ill Intentions ; that the Will of the 
Teſtator had ſufficiently guarded the young Ladies againſt 

improvident Matches, by having deviſed over their Portions, 
in Caſe any of them ſhould marry under Twenty- one without 
the Conſent of the Executors. He moreover ſwore, that he 
had no undue Deſign in ſaluting the faid Teſtator's Nieces, or 
any of them. Alſo Sir Richard Hopkins and Mr, Rudge, 
two of the Executors, being then in Court, deelated, they 
had often heard the Teſtator ſay, he never intended his Nieces 
ſhould be educated by their Father and Mother, ſince 


I 54 N as his Expreſſion was, learn nothing there * 


3 The Father is intitled to the Cuſtody of 
his own Children during their Infancy, not as wow 
dian by Nurture, but by Nature, 4 K cannot 
that, becauſe another thinks fit to giv . 
ver ſo great, to my Daughters, — 
to be od of a Right which naturally — ns 0 Date: 
that of being their Guardian, But notwithſtandin 


— 


as 86,386 +, 
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ration, yet I am of Opinion, and do not ſee any Precedent (c) 
to the contrary; that 1 cannot in ſo ſammary a Way as on a 
Petition; and without a Bill, deliver over the Bodies of theſe 
Infants to their Father, any more than I could, on à bare 
Petition; order a Truſtee to deliver over Poſſeſſion of the 


Truſt Eſtate to the Ceſtuy gue Truft, who muſt in that Caſe 


bring. his Bill, and ſo muſt the Petitioner do here. "There 


are legal Remedies for the Recovery of a Ward, (biz.) a 


Writ of IA] Raviſhment of Ward, Homine Replegiando and 


Habeas Corpus, G8, | VS map 
In the mean Time the Father having thus an undoubted 
Right to the Guardianſhip of his own Children, [if he can 
any way gain them, he is at Liberty ſo to do, provided no 
Breach of the Peace be made in ſuch an Attempt: But the 
Children muſt not be taken away by him in returning from, 
any more than coming to, this Court; and it will be a Con- 
tempt in any Perſon offering ſo to do. een; 
And his Lordſhip aſked the eldeſt Daughter then in Court, 


whether ſhe was under any Force, and where ſhe would ra- 


ther be? Who replied, ſhe was not under any Force; and 
that, though ſhe had all imaginable Duty for her Father and 
Mother; yet her Uncle the Teſtator having been ſo kind to 
her by his Will, ſhe thought herſelf under an Obligation to 
continue where he intended ſhe ſhould; and that ſhe thought 
it to be his Intention ſhe ſhould continue in the Houſe where 
he himſelf had placed her. Whereupon the Lord Chancellor 
diſmiſt the Petition; but directed Mr. Hopkins, who had the 
young Ladies in his Cuſtody, to permit their Father and Mo- 
ther, at all ſeaſonable Times, to have Acceſs to and ſec their 


. R 
* . 
” 


(e) See nevertheleſs the Caſe of Mr. Juſtice Eyre and the Counteſs of 
Shafisbury, and the Precedents there cited, Vol. II. 118. | 

A] Sed Quatre, Whether this Writ will lie, unleſs the Defendant in 
the Action takes away the Ward? And as to a Homine Roplegiando and 
Habeas CGirpus, (which laſt eſpecially ſeems calculated only for the L. i- 
berty of the Subject z) if the Parties brought up thereon will acquaint 
the Court, that they are under no Force, the Court will let them go back 
to the Places from whence they came; or, if they appear to be under 
Reſtraint, will ſet them at Liberty, but not deliver them into the Cu- 
ſtody of another, nor, in à Proceeding of that Nature, determine private 
Ri as the Right of Guardianſhip evidently is; for then the 
would be concluded from any Appeal or Writ of Error theteon. Poſ- 
fibly, in an Action d. "Ejeftionr Cuftodie, the oy wig of Guardian- 
ſhip might properly come in Queſtion ; and thus, to t of the Editor's 
Remembrance, it was determined in the Caſe of The King verſus Smith, in 
B. R. Trin. 7, & 8 Gee. 2. | 
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* Caſe 38. 
1 Tord Chan- 
= Bill was to be relieved againſt an exceſſive Fine im- A fingle Co- 
| poſed by the Defendant Sir Thomas Clerk, Knt. upon pybolder i: 
Mr. Spenſer Cowper, (late Mr. Juſtice Cowper) for a Water- not relieva- 
Mill and ſome Land held of Sir Thomas Cler#s Manor of te in Equi 

Brickendon, in Hertfordſhire, by Copy of Court-Roll. 4 — 
7 
cauſe this is determinable at Law. But to avoid Multiplicity of Suits, ſeveral — 
may join to be relieved againſt a general Fine that iᷣ exceſſivwe. | 
1181 


The Caſe was thus: A Miller was feized in Fee of a Mill 
156 and a ſmall Parcel of Land within the Manor of.[Brickendon, 
held by Copy of Couri-Roll of the ſaid Manor, the Stream of 
which Mill run by ſome of the Lands'belonging to'the-late 
Mrs; Cullen's Seat and Eſtate at Hertingford-Bury in Hert- 
Fordſbire; and Banks were erected by the faid Miller in the. 
Lands of the faid Mrs. Cullen (then an Infant) by the Conſent 
of her Guardian, Mrs, Cullen coming of Age, fold her Seat 
and Eſtate at Herting ford-Bury to Spenſer Cowper, Eſq; who 
threatening to pull down theſe Banks which were in his Land. 
and which would in a great Meaſure deſtroy the Mill; che 
Miller and Mr. Juſtice came to an t. that 
the Miller ſhould convey the Mill, and a ſmall Parcel off Land 
thereunto adjoining, unto Mr. Juſtice Cowper in Fee, who was 
to procure a. Licence from the Lord of the Manor to leaſe the 
Copybold Mill and Premiſſes, that before were let at a leſs 
Rent, to the Miller for ninety- nine Years, at 201, per'dnnum. 
Accordingly the Miller ſurrendered the Copy Mill and 
Premiſſes to the Uſe of Mr. Juſtice Cowper and his Heirs, who 
being thereunto admitted, did, by Virtue of a Licence from. 
the Defendant Sir Thomas Clerk, demiſe the hold Pre- 
miſſes to the Miller for ninety-nine Years, at 20 ,. per Annum 
Rent. But at preſent the improv'd Value of the faid Mill, 
2 Houſe and Barn built thereon, was about 60 J. per 
be Fines to be paid on Deſcent and Alienation of theſo 
holds were uncertain, and the Defendant Sir Tomas 
Gs A. Fine on Mr. Jo — — to the 
yhold in Queſtion, of 1007, which b ed to pay, in- 
fiſting that it was unreaſonable, and that it ought bo e- 
cording to the Value Ae it having been ſo let 
with Sir Thomas Cler#'s Privity (as was faid, but not 
when * 41 to let it for NN 
indeed after the ninety- nine Vears ſhould be [expired, the im- 
157 Vor. II. Ff SLATES TH 


| Crwper verſus Clerk. 
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roved Value might then be the Meaſure of the Fine. Ii was 
8 urged, that the Value of the Mill was increaſed by 
the Banks ſet up on Mr. Juſtice Cowper's Land, which he 
might pull down at Pleaſure, and therefore the Benefit ariſing 
to the Mill, in Conſequence of fo precarious an Adyantage, 
qught not to enhance the Fine. 1 
n the other Side it was ſaid, that the Banks having been 
erected on Mr. Juſtice Cowper's Land, by the Conſent of the 
Infant's Guardian; and, in Conſideration of the quiet Enjoy- 
ment of theſe Banks, great Sums of Money having been ex- 
pended thereon, and the Eſtate, with theſe Banks then erect- 
ed, having been purchaſed by Mr. Jaſtice Copper, it was not 
in his Power to pull them down: That the Matter complain- 
ed of (viz.) the Unreaſonableneſs of the Fine, was properly 
determinable*at Law, not in this Court. Moreover, all the 
equitable Circumſtances of the Bill, in Reſpect of the Fine ſet 
on Mr. Juſtice Cowper in his Life-Time, and likewiſe with 


Regard to that demanded of the Heir ſince his Death, ſeemed 


fully anſwered by the Proofs. _ ert 3 

The Lord Chancellor was of Opinion, that a Bill could not 
be brought by a fingle Copyholder to be relieved againſt an 
exceſſive Fine; in ard the Fine inſiſted to be exceſſive, 
ought to be tried by 1 before whom all the Depoſitions 
in the —.— Caſe, touching the Unreaſonableneſs thereof, 
would be proper Evidence; though his Lordſhip admitted 
that a Bill might lie, in order to ſettle a general Fine to he paid 
by all the Copyhold Tenants of a Manor, to prevent a Mul- 
tiplicity of Suits ; and that with this Diverſity were the Caſes 
cited for the Plaintiff, from the firſt Chancery Reports, 8 vo. /d 
to be underſtood. Whereupon the Plaintiff's Bill was diſmiſ- 


Caſe 39, x [Lake verſus Craddock e * 
Lord Chan- | BE REST by 43 WE. 
celler King. On an Appeal from a Decree at the Rolle; + 


Five Faris THE Caſe was thus: Great Part of the Lands in Wef 
Weft Threck 1 Tyhorock, in Eſer, having been oyerflowed by the River 
Level from 7 ht e e e 
the Commiſſioners of Sewers, and the Purchaſe was to them as Jointenants in Fee; but they 
contributed rateably to the Purchaſe, which was with an Intent to drain the Level; after. 
which ſeveral of them died ; they were held to be Tenants in Common in Equity; and tho 
one of theſe five Undertakers deſerted the Partnerſhip for 30 Years, yet he was let in 1. 
terwards, and du what Termg, . | ace 
pot | ©. © Thames, 


7 


? 
+ 


(4) See 1 Ch. Rep. 33 Middleton v. Fackſon, and 96. Popham vi Lancaſter. 
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Thames, near Dagenham, 2 the Land- Opens not thinking 
it worth their while to pay the Aſſeſſments made on them — 
the Commiſſioners of Sewers ; the Commiſſioners decreed the 
Lands to be forfeited, and conveyed them to three Truſtees in 
Truſt to fell, and raiſe Money for the Draining of theſe over · 
flowed Lands. The Defendant Craddoct's' Father, the Plain- 
tiff Lake, and three others (five in all) having entered into 
Undertaking to drain the Level, or overflowed Lands of V 
Thorock, the Truſtees for the Sale; by the Conſent and Direc- 
tion of the Commiſſioners of Sewers, did, by Deed indented 
and inrolled, dated the 8th of February, 1695, in Conſider- 
ation of 51450. paid to the Commiffioners by the five Pur- 
chaſers, convey this Level to the Defendant Creddect's Father, 
the Plaintiff Lake, the three others, and their Heirs ; Upon 
which ſeveral Sums of Money were ex in carrying on 
the Undertaking; and in 1699 the ndant Craddock's Fa- 
ther paid his laſt Contribution, which, with what he had ad- 
vanced before, came in all to 102 50. Afterwards, it Hg 
to be an Enterprize which would prove very 6% 
there being ſome Uncertainty as to the Succeſs of it, 8 
fendant Caddochs Father wholly deſerted it, and neyer more 
concerned himſelf therewith. 

The four other Undertakere were adviſed; that Gece neigh 
bouring nne, nn, of i. 


159 2 - 55421. 1793, they purchaſed the ¶ Manor of Porret- 


oe &, of the Lad eb 25 50 l. —.— 
Tales owing purchaſed: diety of the Rectory a 
of ft" Thiyock, for I 400 1. of Sir Charles Tyrrell; 
21555 two Purchaſes were thought uſeful in the Undertakin 
00 were made in the Names of the four Un omit- 
ting Craddock; nor did it appear, that he was ever conſulted 
therein, or deſired to contribute to the Purchaſe. Craddech 
the Father died, gy ow Defendant Craddock, the Son, his 
Heir and Executor. The Plaintiff, Sir Bibys Lake, one of 
the original Partners, brought this Bill the reſt of the 
Partners, or their Repreſentatiyes, for an Account and Divi- 
ſion of the Partnerſhip Eſtate. And on the firſt coming on of 
the Cauſe at the R EEE 
to ſtate a Caſe between the Parties, for the] the 
Court. And the Maſter having made his Report, the Cauſe 
was thereupon heard, when the principal (or rather the only) 
eſtion was, whether theſe five” Parchaſers,/ having made 
Purchaſe jointly, ſo as to become in TOY OR he 
lame ſhould ſuryive in Equity? © 


* 
3 4 * 
£ * 
*3 * } 
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The Maſter of the Rolls, on Debate, (e deereed, that the 


Survivorſhip ſhould not take Place; for that the er of 
Money created a Truſt for the Parties advancing, the ſame; 
and an Undertaking upon the Hazard of Profit or Loſs was in 
the Nature of Merchandiſing, where the Jus accreſcendi (f) 
is never allowed: that, ſuppoſing one of the Partners had laid 
out the whole Money, and had happened to die firſt, accord- 


ing to the contrary Conſtruction, he muſt have loſt all, which 


would have been moſt unjuſt, Wherefore it was decreed, 
that theſe five Purchaſers were Tenants in Common, not 8 0 
as to the Level Lands, which [were firſt purchaſed, but 
with Reſpect to the Lands bought afterwards by the four Un- 
dertakers, of the Lady Smith, and Sir Charles Tyrrell; but 
that the Defendant Craddock ought not to have the Benefit of 
this Tenancy in Common, unleſs he would pay ſo much Mo- 
ney, as would make up what had been already advanced by 
his Father, equal to what had been contributed by each of the 
other Partners, together with Intereſt for — ſame, from the 
reſpective Times that Craddock the Father pught to have made 
thoſe Payments; and on the Defendant Graddec#s paying the 
ſame, then all the ſaid Lands to be divided into five Parts, the 
Defendant Craddock to have one Fifth; but on Default of 
Payment, the Defendant Craddock to be excluded, and the 
Lands to be divided and diſtributed into four Parts among the 
four other Partners. 173] ter 8 
From this Decree the Defendant Craddock appealed to the 
Lord Chancellor, inſiſting, that he ought either to receive back 
the 1025 l. which it was admitted his Father expended in this 
Undertaking, or to be allowed to come in for a Share of the 
Level only, and not be bound to contribute towards the two 
Purchaſes made by the four other Undertakers, of the Lady 
Smith, and Sir Charles Tyrrell; that the four other Underta- 
kers had choſen to make theſe two Purchaſes in their own Names 
only, by which they ſeemed to have excluded Craddock from 
all Concern: therein, and of which, had it proved never fo be- 
neficial, he would have had no Means of forcing them to admit 
him to a Share; and therefore, now it had turned out a loſing 
Bargain, there could be no Reaſon to compel him to bear a 
Proportion of the Loſs. Beſides, there was Nothing in the 
Articles empowering the Partners, or the major Part of them, 
to 1 y the ſame Reaſon that they would oblige 
Craddock to wp Share towards theſe Purchaſes, they 


might, if they had fancied [Buying Half the Country, have 
compelled him to contribute to that alſo; that it was difficult 
1 to 

(e) Trinity, 1729. (f) x Inſt. 182. 1 Vern. 217. 2 Lev. 


188, 228. 


I 60 


161 


De Tom: S. — 


— — RK. 
— x 


EET — — 


Proportion. 
, * was * 


„on Account of its Ee directed. he Debate 
_—_— in order to be admitted to one Fifth, ſhould pa 


not 
only his Proportion of theſe two Purchaſes, but alſo . 
tereſt of the Porchaſe Money, from the Time Gas his Faker 


ought to have made theſe ayments'; whereas the Directten 


ought to have been, that an Aetoumt ſhould be taken of the 


| _ of theſe two Purchaſes, which Profits might have a- 


162 


nerſhip; and in 


to as much as the Intereſt, or if not to quite ſo much, 
yet thr the Peterle Seca ought to pay vo more towards 
ſuch Intereſt, than the Deficiency of the Quantum of the Profits 


would come to. 

To which it was anſwered by Mr. Solicitor Talbot; that as 
the Defendant Craddocts F and himſelf had for fo long a 
Time (near thirt Years) relinquiſhed and abandoned the Part- 

Regard e 

ner * 5 8 
Equity, (it bein 1 a * as belong- 
ing to the Ser Perz it was a favoura able B let him 
ere neal; Bebe age ſurely the Terms now offered him 

reaſonable, (viz.) That he ſhould, upon his con- 

tributin — that had been contracted and in- 
curred by Reaſon of any Purchaſes, or otherwile, in the Pro- 
ſecution of the Undertaking, be admitted to one Fifth of the 

Partnerſhip ; that had the Defendant Craddock brought his Bill 

the Benefit of ſuch Undertaking, he could not have 
to ſucteed on any other Conditions ; that it was ſtill ſtronger 
_ him, in that he now ſeemed to decline meddling with 

Undertaking 1 Hu _ N * great Favour ſhewn * 
him, than any Hardſhip im ; was not abſolutely, 
and at all E-venes, bound by this Decree to pay his Proportion 
towards the new Purchaſes, but had it in his Election, whe- 
ther he would do it or no; that as to the Intereſt which was 
ve.” "mg of him, previous to his being admitted into the Part- 

ip, it was reaſonable he ſhould pay it for his Default in 
not having contributed his Share of the Principal before, which, 
if he had done, he would not have been charged with the In- 


tereſt; and this was ſome Diſadvantage to the other four Part- 


ners, who had been deprived of thete Arrear of Intereſt for 
near thirty-five Years ; that in Truth the Deſign of the Defen-, 


dant Craddock appeared to 1 to delay Matters, and to defer 
Vo. III. 8 g . the 
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Sir Samuel Marwood, Bar 


Lord Chants 


*x 


| 5. 
'P . ” 


"verſus Caf 40. 


* 
> 


anet 


mley Turner, Eſq 


Marwoed, 
to. himſelf 


* Chol 


_— 0 


Tail Male, 


Tenant in 
Remainder 
to himſelf in 


” 


Baronet, ſeiſed in Tall Male, with 
ec, of a conſiderable Real Eſtate 
an Eſtate for three Lives of the 


8 


S378 


82 


. 


5 


e 


2 


6 


12 
ihn 


Yin 
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8 accordingly offered, in which Si 


— ' . IX 

Ines = Making 2 the Will, I” Henry = I  " 
Leaſe and Releaſe: convey che Eſtas of which he was ſeiſed in 
Tail Male, Ge. to Truftees%and their Heirs, to. the Uſe. of. © FI 
them and their Heirs, in Order 2 them Tenants to . 5 


Fræcipe for ſuffering a e el Pet fs 


is, in the 


& Barring of 12 85 3 [Rena 5 
for * Fee - Simple of renn th Sir 90 25 
his Heirs. And the Recovery is by this Deed declared to be, 


tothe Uſe of him and his Heirs, after Which a Recovery was 
Me 4 was vouched. The” 


e Will, ſurrendered his 


Teſtator "Mo, after tlle Making of 


Leaſe for Lives, and took a — Leaſe of the Archbiſhop of - 


Dort, to him and his Heirs for three Lives, and put in his, 
771 Srandſa Cbolmiey Turner, as one of the Lives 3 the Deeds 
and Recovery were executed and ſuffered in 1718 ; Sir Henry 


78 Marwood died the 28th: of Qfober, 1 


Upon the Back of the Will theſe Works v were wild (and 
as ſuppoſed) by. the Teſtator's own Hand; Tis is my Will ; 
: 22 Words were written; But not now ſo intended 

fo 

In che Spiritual Court, by reaſon of theſe Words, But nor 
now ſo intended to be, the Will was ſet alide, and Admin iſtra- 
tion generally to Henry Peirce, 4 wghter's Son of 
Sir Henry Marumdy'hough this (it was laid). was done with 
aut much Oppoſition from the Defendant, (Hohne Turner, 
the Executor thereof; but-whoſe Intereſt it was ty eoteſt che 

Will, as to the Real Eſtate. 

Wich Reſpect to the F reehold Eſtate ; - the 8 * 
very, and the. Deed by which the Premiſſes were conveyed' to 
Truſtecs and their Heirs, declaring the Uſe of the Recovery to 
Sir Henry Mar wood, and his Heirs; · theſe all ſubſequent 
1 > 955 ill, and inconſiſtent there with, as dec claring the Pre- 
miſſes ſhould ; go to his Heir at Law, and not to his Deviſee; 
it ſeemed tojbe not much oppoſed, but that the ſame were a Re- 
vocations” Beſides, a Common Recovery, as it is a ſolemn 
Conveyance upon Record, and ſtronger than a Feoffment, muſt 
needs be a Revocation; the Recovery being ſuffered by the 
Tenant in Tail, plainly gains: an abſolute Fee derived out of 
that Eſtate Tail, and which Fee was never deviſed; conſe- 
quently it muſt be even ſtronger than the Caſe, where a Man 
having Lands, deviſes them, and afterwards makes a Feoff - 
ment of them, though to the Uſe of himſelf and his Heirs, 
and though this Uſe be the old Uſe, and the old Eftate; yet, 
according to the ſeveral Caſes in 1 Roll's Abr. 614, Title De- 


p. revoked, this is a Revocation ; and the Caſe in 3 Levinꝛ 
108, 


De — S. Hillari, 17 32. * 


— — —— —— — — 


166 e Regard to the other Point; it being 


108, Difter verſus Difter, was cited, as in in the R 
of which was alſo the Lord Chancellor. bo 


* 


; 


of the Will, This is my Will, but not now: ſo intended-to: 
itual Court haviog conſtrued this to be a 


8 
1 
ES 


vocation of the Will, end thereupon. gal ne TM 
us if Sir Henry Marwoed had died int te 2 The Lord Chan is a Real E- 
celler, grind facie, inclined to. think the this Eſtate pur autre. date; and 
vie Was, fince the Statute of Pravda, to be taken. as ez des 
Eſtate ; from whence it would follow, that the Will being ſet Frauds it is 
aſide in Doctors Commons, the whole 8 of the Per- made liable 
ſonal Eſtate thereby was void, and conſequently that the #2737 Pete 
Will, as to this Leaſchold Eſtate, fell to the G eſpecially an Beh 
as a Leaſe pur autre vie is now made liable to pay Bebts. L 
er 
where the Spiritual Court ſets aſide a Will di (wr ie) of oh Bu re 


167 


this Seatence did not aft the Devile of ſuch 


To which h was andwrered (and the Our at lenge allow- 
ed of the Anſwer) that the Leaſe being granted to 
and his Heirs for three Lives, this was © Frechold desde 
and a Real Eſtate; and though by the Statute of Frauds it is 
made liable to Debts, yet it is only to Debts by Speciality where- 
in the Heir is bound, 1 — to ſuch 8 
Fee - ſimple Eſtate is made liable to. Then this 
Eſtate, what would be a Revocation of a Will as to 4 Perſo- 
nal Eſtate, is no Revocation thereof in 
ſuch an Indorſement only, eſpeci 
whoſe Hand Writing theſe latter 
"The coy remaining Qetion of Dilly 5 

The only rem was, whether One ſeiſed of 

Hwy Barents nearing the old I Leaſe, and taking = 2 


„ rec Lives, ſubſequent to fe es, devi- 
the Will, was g Revocation of the Will? — 
a the 

eee e of the Will, 


| [And it was inſiſted for the Plaintiff, chat this was no Re⸗ 
yocation ; For that it would weigh with the Court, what ar- 
dent Defires che Teſtator had expreſſed in his Will, that his 
Truſtees, to whom this Leaſe was deviſed, ſhould uſe their 
utmoſt Endeavours to continue the Leaſe in the Male Line, 
as long as there were any to inherit the Hongur ; that as to 
the Surrender of the old Leaſe, this being only to take a 
reer for the A 
tage of the Deviſee, to give him u larger, a more extenſi 
Intereſt than he had before, and to increaſs_ the Bounty ghat 

Yor, III. Hh was 


5 : : _ | 00. ee To 
De 8 Term. S. Hillarii, 1732. 


was before e now enn Wel 80 A& 
of Kindneſs, a DeſtruCtion of the Will, would be to invert; in 
the 2 Degrec, the Meaning g of the: Teſtator 3 that the Re- 

ofiva Lcaſerwas' 1 Grafting upon the old Stseek, 
" ith muſt bo of the ame) Nature with that Stock, 4 C- 


cit i cbs tis Bm wich ſome lile Addition to it chat 


e e ee by the common Caſe, where 4 
bt 0 e ob Lives, when all: the Lives bud one FP 
wig, che old Lie ahd*two'tiew!ones,-and'the old Liſe 
| dies bete, though the Pruſtee renews the Leaſe ati of his 
+ - | owh Pocket, and though ttie Leaſe had been quite at ah End, if 
bdhaae had not renewed ; yet this renewed Leaſe ſhall be taken th 
| | be ſubje@to the ſame /Fruſts as the old Leaſe was; and a Gon- 
ttimnuation of the fame Eſtate; that a conſiderable Part of the 
gRevenpes of the Kingdom conſiſte of Leaſes either from the 
| 2 or Collegesn or Lords of Manors, . eſpecially. in- the 
Weſt ; and that it is very uſual to make Proviſions for younger 
Children out of theſe es, which commonly require a Re- 
newal every ſeven Years, or upon the dropping of a Life; 
and i one, fo ſeiſed or vey” hayiog made his Will, and 
thereby provided for, younger Child or Children, ſhould { 
SD [renew the Leaſe, but forget to ¶republiſſi is 
t often ha if the Child be thereby le 
bare g for, ſuch a Conſtrucion might create the greateſt 
. that no Judgment at Law, nor one Decree in 
Equity, had been cited, —— ic: had been determined, chat 
the bare Renewal of a Leaſe was a Revocation of a Will. 


Wm In: Vern. . 
viſed a Leaſe to his 


we 


2 


— as and afterwards renewed the 
180 Leaſe by changing to which he annexed 
. Codicil to Bis Vl — taking Notice of the 
real 6 1 Leaſe in ſuch Codicils: rg according to the Book, 
on e, was left a Queſtion, whether the Renewal "the Leaſe was 
2 a Revocation, or not, of the Will, and the Point is not there 
1 0 1 _ pon looking further into the Caſe, and 


ſearching er's 's Book, - _appears to have been ruled by 
the — 4. — e Codicil be 


Re 


bock a Revocation. 

. N. — in the Caſe of Ader vetfr TFonplar, heard/ar che Rolls, 
ſeems) in the the of June, 1722. A Man had five Sons, and by his 
Caſe of a — pave a College to his ſecond Son; and having made 
8 for 2 ſuita ae, by his Will for all his other Sons, n 
cars. ed the Surplus of his Eſtate among all his five Children, after 
Which the Teſtator rene wed the College Leaſe, and the eldeſt 
Sen brought fs Bill, as one of the Reſiduary Legatees for bis 


Share 


verſus * Hil. 1690. one de- 


annexed to the Will, was a 
publication” of the Will, Fr e Renewal of the Leaſe had | 


168 


— —_—_ 


| in, 
169 ee Kenny oh Buſt, which [in all Probabi- 
lity wras intended for. the Benefit of A ; his Honour. 


L — 


D Te er mM. . S. Hillaris, 17 734. 


leben Dole of itto the 


mW ordered the Maſter to ſtate the Matter ſpecially, and 
Ft — — Ava Son was well adyiled,. 
and nd in — — 
San [A] to, enjoy the Leaſe deviſed to Hm, notwithſtanding 
the pretended Revocation by the Renewal; fo that the Au- 
chorities were rather for the Plaintiff chan againſt bim. 

But it was further urged, that if this'Renewal of the Leaſe 
was a Revocation: in Law, yet it would not be ſo in Equity, 
but the rene wed Leaſe would be ſubiect to a Truſt for the 
Deviſee z thati;accordingly, if a Man deviſes Lands in Fee to 
and afterwards makes a. thereof in F. ee; this 
in Fee, though a Revocation of the Will in Law, 

et is none in Equity, but the Right of Redemption ſhall 
Gil Paſs, by the Will: For that the Conveyance by way of 

Mortgage was only for a! particular” End, (is.) to borrow 
— upon the Eſtate, and to maks a Pledge for that Pur- 
1 2 1 A a the old Leaſe 
new one, though ſuch new Leaſe 
and his Heirs, fot᷑ the three Lives.” So 
eng thay — der buy Lands (a) ſhould afterwards 


Ne 


| i 5 | iy, but the —_ 
Right, which the Teſtator has to the Land articled to 
chaſed ye by the Will, and the Telnet d eit at 
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the Purchaſing thereof, has been fince clear) held to d We 
Macclesfield, in the Caſe of Wind verſus Fehyll 
oh Tr nnen 


as fn beste of, Lad Fon. 4. by Will dated 
— 20s ets in Fee; afterwards A. and B. made 
— by Dead, —.— May, 1722, and Fine, declaring the Uſe, 

to 


9 eralty, to A. in Fee, and as to the other in Se- 
to B. Fee; on its being ſent by the Lord Chancellor: King to the 
Le u K — nn whether this was a Revocati- 


8 Will e ary (rang Son 4 und er e 
9 2 Vern, 679. Greenhill ag, Pre F - 


the Perſon has contracted to 


—. bt 4 
n e 
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De Term. S. Hillarii, 1732. 
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By all which Caſes it was ſaid fo 


1 


e ficiently to appear, that 
a Will may be revoked at Law, and yet be fubſiſting in 
Equity; ſo that taking it in the preſent Caſe, that the Re- 
newal of the Leaſe was a Revccation at Law, the fame would 
not however operate as ſuch in Equity; and that this was ſtill 
the ſtronger, in that the FTeſtator by his Will had directed, 


that che Truſtees Renewal ef the Leaſe' ſhould be a Mea 
made Uſe of to continue and preſerve the Eftate in the Fa- 
mily,. | e | 


But it was inſiſted on the other Side, and ſo held and decreed: 
by the Lord Chancellor; that this Renewal of the'Leaſe for 
three Lives, was a Revocation of the [Will as to this-Particu- J 
lar; for by the Surrender of the old Leaſe,” the Teſtator had 
put all out of him, had diveſted himſelf of the whole In- 
tereſt ; ſo that, there being nothing left for the Deviſe to work 
upon; the Will muſt fall, and the new Purchaſe being of a 
Freehold deſcendible, could not paſs by a Will made before 
ſuch Purchaſe. But his Lordſhip wondered, that this Caſe; - 
which "muſt have often happened, had not been before de- 
termined. ä | "Mr 
A. covenants There was left one other Point in the Caſe, which was this; 
on bis Mar- Sir Henry Marwood in 1663, upon his Marriage with-Dorothy - 
nope no}, the Daughter of Allan Brimingbam, was to have 3000 . Por- 
in the Pur- tion with his Wife, and to lay out that Sum in the Purchaſe 
chaſe of of Land, to be ſettled on Sit Henry and his Wife, ard the 
Land, en, Heirs Male of bis Body by her; Remainder in Tail 'Male to 
on f. in Tal, the Plaintiff's Father. It appeared, that Sir Henry did lay 
Remainder out the 3000 A in the Purchaſe of an Eſtate called Aſcomb, in 
to B. A Yorkſhire, and afterwards ſuffered a common there- 
| —_—— of, having never made a Settlement of it on the Plaintiff's 
- with this Father in Tail Male, expectant on his own Death without 
3000 J. and Iſſue Male by Dorothy, 
it, 
ry ſuffered of 1 nhga 


the Remainder. | 


That they were all of Opinlon, that the Will of the ſaid 4. 
6 yoked by the Deed and the Fine levied in Purſ 

«4 ſaid 4. Share of the Lands contained in the Deed; and the Fi 
<< thereon, did paſs by the Will of the .” with which the 
cellor concurred, and ordered that the ſeveral Truſts in the. ſaid Will of 
ſhould be eſtabliſhed. Luther verſus Kidby, April , 1730. But if 4 
viſes Land and levies a Fine, and the Caption and Deed ef Uſe are 
the Will, but the Writ of Covenant is returnable after the Will, this 


SET 


1 
f 
: 
i 
8 
7 
| 
2. 
: 
It 


Covenant, and not from the Caption. See Salt. 341. Lloyd verſus The Lord 
Say and Sale. And yet this is a hard Caſe, ſince by the Caption the Party 
Conuſor does all his Part, and the reft is only the Act of the Clerk or his 

torney, without any particular Inſtructions from the Part. 
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De. Terw, & Hari, I 17 32. 
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And be Const held without Difficuley, 9 the: Hf 
comb Eſtate was purchaſed, and declared to be the 
which was to be and ſettled for the 3000 
tion; then, and from that Time, there was a Lien 
Land; and the-Plaintiff*s be became intel in 

a Remainder in Tail Male therein, IE 
his to Lay; ad th 


172 — — this Court, that a Recovery [ would bar 
| / a Truſt, —— Plaintfs Bull was dtn nifle in toto, 


Wilſn verſus Spencer: 8 0 | Caſe 41. 


0E S . bis Will dated the the fig of Merch, 1729, cello King. 
deviſed, oe all his juſt Debts a 
ould be 


Pecuniary Wl ns 
paid by his Executor out of his Perſonal Ne, een 
as far as the ſame would extend, and in Default of chat Fund, Mat — —— 
by and out of his Real Eſtate; for which he willed, | 


t his Executor within twelve Months after his Deceaſe, ſhall be | be paid 


ſhould levy and raife out of the Perfonal Eftate, not other- by bis 
wiſe 8 


deviſed, and in Default of ſuch Pund and in ©**** cut of 


Aid thereof, by and out of his Real Eſtate, or by Mortgage or Eau.“ 
Sale of ſuch Part thereof, as m t de ſufficient, the full and that ſhall be 


juſt Sum of 1000 /. which ſaid Sum of 1000 , he did there- e pe 
give and bequeath to his younger Son, Edward Spencer, om 

to be him by his Executor immediately after the fame Ex 
þ: raiſed as aforeſaid, And the Teſtator did thereby —_ 
rge all his Real Eſtate with the fad Sum of 1000 7. for the Malve 


2 


Pare aforeſaid, and to anſwer the ſame in all Events, in 2 
e 


che fad Teſtator's Perſonal Eſtate ſhould prove deficient. 


his Death, 
hall ſell or 


mach of tio Rex! Eſtate, as hall b ficient for that Purpoſe, od (int el ges ega 
of _—_e e 2 Eftate is not ſufficient ; th 

to the Executor Legatee, though charged upon 
LATE onde, within rwebve Montts, de ee Tine z but the Execu» 


AN n 


The Perſonal Eſtate was not ſuficientto raiſe this1000 L And 
Edward Spencer; the Legatee, died within the Year, (viz.) eight 
2 E K by Teſtator. Whereupon 22 Exe - 

ard Spencer, Legatee, br 4 Bill for 
173 e the Queſtion ſas, whether, the Perform ſtate being E 
ficient, and Edward Spencer, the Legatee, dying withinthe Fear, 
this 1000-4, Legacy ſhould not be deemed! a lapſed Legacy, 
and ſink in the Land, for the Benefit of the Heir ar Law 2 


Voz. II. 0 A inſt 


De Term. 2 Hillaris, 1732. 


28 OY IE out of Land p payable. to.a 


— 


— 


Ann inſt the Payment * nn it was urzed, m here 
Woo conſtantRule of Equity, ever ſince the Caſe of Paylet 
verſus Pauiet (HJ, that if —— a L. ee 
upon Land dies before the becomes payable, the Land 
or Real Eſtate ſhall not be — — an Execu- 
tor or Admmiſtrator, but the — in the Land in 
Favour of the Heir; that in the principal Caſe the, Legsch was 
no Charge upon the Labd, until tha End of twelve Months ; 
no Bill could be brought for the Raiſing of it before that Time; 
and to call it a. veſted Legacy would be begging the, Queſtion, ._ _ 
ſince a Legacy given out of | = Real Eſtate is not veſted, until it 
becomes payable, and in Caſe of the Legatee's Death beſore 
that Time, ſhall never be paid, but fink in the Land ; and as 
to what might be objected, that this Legacy was not made 
payable at a certain determinate future Day, (viz.) at the End of 
twelve Months, but only 40ithin twelve Months; ſo that the 
Executor was at Liberty to pay it as ſoon as he pleaſed aſter the 
Teſtator's Death, but muſt not defer Payment longer than that 
Time: To this it mig ht be anſwered, that the Law, in this 
Caſe, had pointe a Time for Payment, (viz,) the End of 
the twelve after. the Teſtator s .Death,; and that the 
Legacy could not be {aid to. be due, till. ultimate Part of 
that Time was come; like the _ where: one ſciſed in Fee of 
Leaſes for Years, rendering Rent at. Lady-day and eee ep 
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due until the End of that Day, (via.) not before [C] 
| Tee eue at Night, on the Leſſor dying before that 
algo to the. Heir, and, not to the Executor; that 
e Words within tuelve Months are the ſame as, at or before 
22 of twelve Months, and ſurely the 1000 J. 1 9 
ſaid to be due or 8 until the End of the twelve 5 

—— the I. ying before, the Land i is And 
for this Purpole. were cited the Caſes, in 2, Fern. 416,.of Yates 


. verſus Fettiplace. 2 Vern. 617, Carter verſus Bletſo, Duke of 
Cbandos verſus Talbot (c), chat of Whidden 


7th of Juh, 1731, at the Rolls. ' 
bs The Lor 4 e 5 Wal m e e Cales, 


ter at SR or Marriage, and the 1 — died be 
that Age, or Marriage; it was highly reafonable the I. 
ſhould : caſed of he Charge, ins Heh ale the Lad 
ciicement for making the ſame was at an Erd and determined, 
* e Sg) ger h ee VI 


I deln the W A according tothe 
cad Southern verſus Bellafis, Vol. 1. 178, 17% in the Nota. 


(ste 1 Vern. 204, 321. (80) Vol. 2. (610). Mr .2oV 


| 


—_— 


De Term. &. Hillarity 1732. 


2 Court of Equity would ſay without theſe 
uſage, and therefore make no Alteration. (Ms Lord: | | 
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eonſequendly before ſhe had any Octaſion for 4 Portion: But 
— r Caſe the Legacies were all veſted by the firſt 


. 


Words of the Will, whereby the Teſtator deviſed,” chat all his 
ies ſhould be paid by his Executors'out of the Perforigl -  - 


Eſtate, if ſuſncient, or elle out of his" Land | and that ti 
aſter the Teſtator's Deceaſe; was 


ſabſ Direction, that they ſhould e within twelve 
p | 


ſhip took Notice of 2 Caſe ſtronger I to this 
that had beeri' cited, Which is in 2 


Farrant' (d), where a Man by his Will deviſed 500 I. Portion 


to his Daughter, to be paid by his Executor, at her Age of 
Twenty-one, out of his Perſonal' Eſtate, and the Rents and 
Profits of his Land; and if not raiſed by that Tine, that bis | 


Executor ſhould ſtand ſeiſed of the Land, and take the Rents 
thereof, until the 500 J. ſhould'be raiſed and paid, The Daugti- 
ter married at Ei ghteen, and died before 'T'wenty-one. Where- 
it was objedted, that the-Portion ſhould ſink; becauſe the 
hter died fore Twenty-one. Or that, if it was to be 
raiſed, ſtill it ſhould be only by.the Rents and Profits, and not 
by a Sale. tai rao themed, chat the-Portion ſhould be raiſed 
together wich the Intereſts and Coſts, and by a Sale too, where- 
in the Defendant, the Heir, was forthwich to join; and this, 
although the Incumbrances were ſo great, that the whole Inhe- 
ritance would produce little more than the 500 l. Wherefore. it 
was decreed in the proces! Caſe, that the Legacy ſhould be 
raiſed with Intereſt the End of the. Year . and the Land 


being deviſed to A. for Life only, Remainder to B. in Fee; the 


78 


| = cnements- to a r an anmmnn 


Court would hot dicedt the N be raiſed out; of the an- 
nual Profits, for that might wholly defeat the Eſtate for Life 

but that the Tenant: for Life ſhould only keep down the In- 
tereſt, and that the 500 J. ſhould be raiſed e 


7 


as would be ſuffcient to pay the ſame with Intereſt and Coſts, 
"the Rolls wr preſent in Court, 


Note; The Maſter 
when this Cauſe was heard, and, on ſaw by 
nnn declared hirnſelf of bag Opt 


[Lomax verſus Haim, 


A 


IR. Lomax, late of Se. Albong, | in H 
Plaintiff s Grandfather, by his Will deviſed all 1 Av 


6 n . | 


[DI His Rr bl Agpotes 


verſus Scot, which ſee ant 119. 


ern. 424, 7 Hachen —— | 
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De Term. S. Hillarii, 1732 


ing by that 
Time my 
Son will have 
| ſeen his Fol- 
ly. The Son 
dies before 
40 3 the De- 
viſe to the 
Daughters 
ceaſes. 
Deviſe to A. 
until B. ſhall 
attain 40 
Years. . 
dies before 
40; M's 
Eftate ceaſe . 
Secus, if the 
Deviſe to A. 
be made a 


— 


his Heirs, to the Uſe of the Teſtator's Wife tor her Life, ſue 
paying 200 l. per Annum to his the Teſtator'sSon, Caleb Lomax, 


until his Age of forty Vears; and in Caſe the Wife ſhould die 


before the ſaid Caleb ſhould attain to the ſaid Age of forty Years, 


then to his (the Teſtator's) Daughters, and to their Heirs, 
they paying unto the ſaid Caleb 200 l. per Annum, until his 
Age of forty Years ; The Teſtator hoping that his Son Caleb 
would, by that Time, have lived to ſee his Folly, After which 
the Teſtator deviſed the Premiſſes to his Son Caleb for Life, 
Remainder to Truſtees and their Heirs' during the Life of 


Caleb, in Truſt to ſupport the comingent NO © 


from and after the Death of Caleb, then to the Uſe of the 
firſt Son of Caleb, and the Heirs Male of his Body, with Re- 


mainder to the ſecond, third, fourth and fifth Sons of Ca 
ſucceſſively, Remainders over. 


* 


Fund to pay Debts or Portions, which cannot be raiſed, until B. ſhall have attained his Age 
of 40; in which Caſe the Word ſhall is taken for ſhould. 


The Teſtator died, the Wife alſo died. Caleb married, 
and had a Son (the Plaintiff) but died before his Age of forty 
Years, And the Bill being (inter al) for an Account of the 
Profits of the Premiſſes from the Death of Caleb, the Plain- 
tiffs Father, the Queſtion was, whether this Eſtate deviſed by 
the Will to the Teſtator's Daughters, until his Son Caleb ſhould 
attain to the Age of forty Years, ſhould ſubſiſt, now Caleb 
was dead, until ſuch Time as he ſhould, had he lived, have 
attained to his Age of forty ; or whether it [determined by 
Death of Caleb before he arrived to that Period ? | 

It was argued for the Defendants, the Daughters of the 
Teſtator, that this Deviſe did create an abſolute Title and In- 
tereſt unto them, until ſuch Time as their Brother ſhould have 
attained his Age of forty Years, had he lived fo long; and for 
this were cited 2 Vern. 35, Gofley verſus Gifford, but more 
particularly Lane 58. and 3 Co. 19. Boraſton's Caſe, ' 

But the Maſter of the Rolls, after Time taken to conſider of 


it, and having mentioned and diſtinguiſhed upon the Caſes: 
that had been cited, decreed, That this Eſtate, deviſed to the 


Teſtator's Daughters and their Heirs, until his Son ſhould 


177 


come to the Age of forty Years, did determine on his dying 


under that Age; and that, agreeably to all common Senſe and 
Reaſon, the Term and Intereſt thus deviſed muſt ceaſe, when 
it became impoſlible for Caleb to arrive at that Age. For tak- 
ing it literally, that the Daughters ſhould enjoy the Land until 
Caleb ſhould attain to his Age of forty, this would be to make 
them hold it for ever: In Regard Caleb, when he died before 
forty, could never afterwards attain to that Age; that it is 


| very 
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Party under the A 


a 


— 


3 0 | ” | * 2 . »w 
De Term. S. Hillarii, 1732. 


Caſe, · is created for a r as for a Fund, 


poſe, for Payment of 1 
in 3 Co,) there, ſince the Son might happen 
„or ſoon-after the Teſtator, it would be. 


ſuch an Event, occaſioned purely by the Act of God, 


very true, where ſuch an Eſlate or Intereſt, as in the principal 


| fup- 
bts, (which was the Caſe of Borats 
to die the next 

very hard that 


ſhould 
defeat the Fund provided on Purpoſe for the Benefit of Credi- 


tors: And theref d of 
Party, who may be ſappoſed*to have com 
End, in ſuch [Caſe the Judges, by à liberal Inte 
have conſtrued the Deviſor to have meant, that the 


if he had lived, ſhould have arrived at the Age mentioned; 
but that in all Caſes where no ſuch Intention a 


or Intereſt would abſolutely determine by the Death of the 


ge ſpecified in the Will, . That ſuch Con- 
ſtruction ſeemed the more juſt in the preſent Caſe, as the Rea- 


ſon appeared why the Teſtator created this Intereſt by his Will, 
until his Son ſhould attain to his Age of forty Years, namely, 
in order to guard the Eſtate 7 8. the ill Conduct and Ex- 
travagancy of his Son, the Will ſaying, The Teſtator, hop- 


> ih 
viſee or 
Executor ſhould have the Land for ſo long Time as the Son, 


ore, in Aid of the honeſt Intention of the 


ted the Time 
wherein the Profits of his Eſtate would be ſufficient for that 


rs, the Eſtate 


ed by that Time his. Son would have ſeen his Folly :” But his 


Son dying before that Time, the Teſtator's Eftate could not 
afterwards ſuffer, through any Folly or Extravagance of the 
aid Caleb, Again: The Will having given the Eſtate, from 
and after the th of Caleb, to his [the ſaid Caleb's] Son, 
there could be no Reaſon aſſigned why ſuch Son ſhould be kept 
out of the Eſtate until his Father ſhould, had he lived, have 
attained to forty ; for by ſuch Conſtruction the Son would be 
puniſhed, not for any Fault of his own, but only for the Ex- 
trava of his Father ; and it cannot reaſonably be-intended, 
that Fe Teſtator meant to difinherit his Heir at Law, with- 
out any Offence committed by him. | 
Another Queſtion in the Caſe was, that the Deviſe was to 
the firſt Son of the Teſtator's Son Caleb and the Heirs Male of 
his Body, with Remainder to the Uſe of the ſecond, third 


what Eftate, (the Words [of Inheritance being by | 
omitted) and there way a Son of Caleb born before, but ſuch 


was born. 


Deviſe to 
my Son A. 
for Life, Re- 


» mainder to 


fourth and fifth Sons of Caleb ſucceſſively, without ſaying for his firſt Son | 
Miſtake "Hb 


firſt Son died very young, after which this Son, the Plaintiff, his cond, 


third, 


fifth Sons ſucceſſively, without 


» _. fourth and | 
faying for what Eſtate, or any Words tantamount. 4 


has two Sons, the former of whom dies in his Life-time ; the ſecond Son ſhall have an Eſtate- 


tail, beiog the firſt Son at his Father's Death. Qrre. | 
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Groft verſus Pole. 


Bill was brought. by Grace, the Widow of See 
Croft, for the Recovery of 'the Sum of 10001, ſecured 
nd entered into by the ſaid Francis Croft un his Mar- 


Sins with he faid Grace, unto her Truſtce, for [i 
10001. to the ſaid Grace, in Cale Ihe ſhould ſurvive her g 
intended Huſband, _ 

Francis Groft was Partner with Sir Francis Forbes in ths 
Trade of a Cotton Merchant, The Stock was 4000 J. of 
which each had « dire (oi) 2000. It that 
after the Marria Prencis Croft took out of the 
Partnerſhip Stock more than the Sum of 2000/, which was 
his Share. After which Croft died, 8 his Partner Sir 
Francis Forbes and Thomas Archer, Eta; Executors in Truſt 
for his Wife and only Child. On the Death Oye a 
Francis his Partner intermeddled with his Perfonal Eftate 
181 buried the ſaid Croft ; and there was a Debt due from [the 
faid Crof? to the ;d Sir Francis by Bond for 400 ,. 00 te 
Francis died btfore he had che Wilt of his Teſtator 
Croft, and left the Defendant Pyke Executor. Thomas Archer 
renounced, Afterwards Grate Croft the Widow died, and 
left her Father Thomas Brampſion Executor, itt Truſt for ker 
Child, whom the made Refidoary The Child brot 
| the preſent Bill, in Nature of a B of Reviyor, Now wr? 2 


ny of this 1000 J. as belonging to him under his Mother" 


The Child's Grandfather, Thomas Br 3 per was 
Executor in Truſt of the Mother's Will, - was examined as 
a Witneſs in the Cauſe to prove there was 2 Fraud committed 


Sir Francis Forbes, in repreſenting the ſaid Francis Croft 
28 been his Partner in W Stook : 
Whereas 


» W 
: 7 3 „ 7 a s 


FY 
TTY * 
- 


. ee. Face, I 7 = 3. 


| Whereas at that Time he Was Partner only for a Third; and 
afterwards was to have been admitted as a Partner for a Mojety 
upon his the ſaid Croft s paying to the ſaid Sir Francis 1000 J. 
Part of his faid Wife's Portion. 
A bare Tru- And it was inſiſted, that this Thomas: Brampton was no 
ſtee is a good 
Wime for ceutor in Truſt for the Infant Plaintiff, and notwithſt 
Truft, but his Evidence did not tend to increaſe the Aflets for his own 
not an Exe- Benefit, but for the Benefit of the Infant; yet an Executor 
cutor in cannot be ſaid to be a diſintereſted Perſon, being ſuable for 
To ps the Debt, and liable to pay Coſts; and conſequently differing 
fued by Cre- from the Caſe of a common Truſtee ; [A] for which Reaſon 
ditors, and the Lord Chancellor would not admit him to be read as a 


to anſwer Witneſs, [But note; the ſaid Thomas Brampton ſhould have 


Cofts. renounced the Executorſhip, and have let another take out 


. Adminiſtration with the Will annexed, upon which he might 
45 have been a Witneſs.] 
A.and B, The next Queſtion was, with 8 to the Manner of 
yu ual "Je 4 accounting, and touching the Allowances on the Account; 
gives a Bond It being = that the Bond given by the ſaid Crof?, in Truſt 
to leave his for his Wife, was a Debt by Specialty, and given on a valu- 
Wife r000k. "able Conſideration, namely, that of Marriage and a Marriage 
4. dies, the Portion ; whereas the 'Imbezilment of the Stock by Cre 
ner admini- could be only a Debt by ſimple ( Contract. 88 


ſters; if the © | | 
Wife would be paid out of the ſeparate Eftate of A. on there being Effects, the Bal have a 
Preference before other Creditors ; but if there is no ſeparate Eſtate, and the Wife would 


de * 3 then all the Partaerſhip Debts muſt be ful 
paid, | 


On the other Side it was fad, if the Plaintiff deſired Satis- 
faction of the Bond in ion out of the ſeparate Eſtate of 
the ſaid Croft the Huſband ; he muſt indeed in that Reſpect 
be preferred to any ſim le Contract Creditors : But if Satis- 
faction was ſought out of the Partnerſhip Stock, all the FR 
nerſhip Debts muſt be firſt paid. And in Fn preſent Caſe, the 

Fact being (as was alledged): that the ſaid Croft, the Huſband, 
had taken out of the Stock 2000 J. and upwards, he had no 
Stock left. And there could be no Colour of Reaſon, that 
Croft's Debt being 2 or even had it been by Jud 
Gal be paid 1 Sir Francis Forbes's Moiety X the 
and for this was cited 2 Vern. . 706. (a) that the Co- 


partnerſhip Debts 1 pl co bre 


[A] See Vol. I „ tare Tru 
is 4 Wink e d ee rk 
. See alſo Vol. II. 500. Ex part: Crowder. 
$0 allo ants 25: Here's C nnd Ex parte Eule, of 


0 by 
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bs 


Witneſs, becauſe | he was Executor, and though but Ex- 
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cis Forbes was 
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Stock, (in Caſe one of the Partners becomes Bankrups) d 
afterwards the ſepa rate Debts. 
[And of this Opinion was the 
5 that it d 890 Acco 
tator Francis Croſt, the Partner, 
* theſe Debts were paid, i chere ſhould 1 
6 b . e X the Stock, that e to an- 
ſwer the Bond due from ONE to 3 the r 1 
_ Thirdly, It a ing raneit Croft deceaſed Part- 4: dies 
ner, — I rake ey” one Bond of 300 J. one Bond 
it was inſiſted that, as Sir Francis had the Power of retaining B and by 
that Bond out of the Aſſets, ſo the ſame being in his Hands, another 
1 amounted to a Retainer, and conſequently that Bond ought pro ts to C. 
to be allowed in amn Bend claimed by the 5 


leaves 
Plaintiff. n GOES ; 


TOS 4, | 8 bee. 
— ; fs + inter» | 
meddles with the Goods and dies bufoee oebesz Inf before any Election . 


made to retain 3 


L. Whether, as B. eee 
the fame Power? | Into by, 


have not 
C53" 3.32 


* © % 


FI 


be 


Te which ie was mbwered; "chat norwithſtanding Sir ani : 
— Executors of the "By 
Francis Croft, yet he never proved the Will; and d ying bes - 
fore Probate, could not retain, ally as be had. never ig: | 
nified any Election, chat he would retain for the ſaid Bond. 2 
AE robbed by the other Side, (that fince an kr. | 
ecutor may aſſign, releaſe," and do but declare 
before P even 2s to the Coutts of L e was the 
ſame Reaſon for his being: able to rl defer Probate; and 


RE Og declared whe- 
ther he would retain or not; yet it was v1.1 
his Teſtator's in his Hands, had i — and out 
of Part thereof had buried the Teſtator, and akr fuch Incer 
meddling (c) could not have renounced the Executorſhi 
the Council for the Defendant, the Executor of Sir 8 
Forbes, waiving this Point of the 300 J. Bond, the Court gave 
no Opinion touching the fame. 151 


(c) Salk. | 

[B] 4. 8 B. who d 33 0. took ** 
miniſtration to him; aſter which C. dying, 4. took out Adminiſtration De 
bonis non, &c. to B. and it was determined (inter af”) that * might, out of 
the Aſſets of B. retain for ſuch Bond -Debt contracted before he took out Admi- 
niſtrauon 3 and r 
in what particular he would have the Property altered; yet the Court 
faid, it muſt be preſumed he would elect to have his own Debt Az 
and this being preſumed, there would remain no Difficulty as to al:ering the 
Property; for as the Executots of A. were to account for the Aſſets of B. 
they muſt, on the Account, deduct to the Amount of the Money lent by A. 

to B. Weekes verſus Gore, at the Rolls, Mich. 1720. ” 
Vor. III. L. I DE 
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Goods to B. Goods from thence to B. a Merchant in London, for 
from beyond the Uſe. of B. and drew Bills on B. for the Money. The 
Sea to gang Goods arrived at Londen, which B. received, but did not 
before theſe y the Bills, and died inſolvent. Upon which the Merchant 
Goods are nd Sea brought a Bill-againſt-the Executor of the Merchant 
paid for, B. in Londori,| praying that theſe Goods might be accounted for to 
vent, I can- him, and inſiſting, that he had a Lien on. them, until paid; and 
not have my that it would be extremely unreaſonable, that his Goods, while 
Goodsagain; unpaid for, ſhquld be liable to ſatisfy other People's Demands. 
but if I ſend And the Caſt of one Clare was cited, as lately decreed by the Lord 
Faftor to Chancellor, where a Merchant beyond Sea conſigned Goods 
diſpoſe of to do a Merchant in London, to the Merchant in London's own 
my Uſe, and Uſe, and drew Bills on the Merchant in London, who, having 
1 received the Goods, became a yet it was held, that 
theſe Goods theſe Goods, which wete not paid for, ſhould not be liable to 
22 the Creditors of the Bankrupt. = ano Freda 
to | ods Ln | 


of ſuch Bankrupt. © en, $1 Sa 
On the other Hand the Attorney General urged, that on 
Delivery of the Goods to the Maſter of the Ship beyond Sea, 


in Order to be ſent to England, the immedi 

came veſted in the Merchant ih London, who was to run 
A Tradeſ®- Riſque of the Voyage; and Mr. Willes compared it to 
man in 3-477. Caſe of a Tradeſman in London, by Order of a Tradeſman 
den, byOrier the Country, ſending "Goods to the latter; in which Ca 


Fry 


8 


man in the though the Country Trader does not appoint or name the 
Country, Carrier, who afterwards imbezils the Goods, the Trader in 
to the latter, | + fg 
who does not 
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the Country moſt ſtand to the Loſs, a8 bad been determined appoint or 


or 


i 510 * 


by the Lord Chief Juſtice Eyre at Shrewſbury Affe. name . 9 
1 the Carrier imbezil 9 rue wet ſand to the 
Lord: Clare; Wei the Lew: to. by bereite n the . Fc 0 
Inſtance that bas been mentioned, it would create the utmoſt ny «IA 
Difficulty in Dealing, A firmiert, where 2'T rader/in- London S 7} 
ſends Goods to a Trader in the Country, who receives — a 4 261-6 a 
does not pay for them, the Property muſt. id that Caſe veſt im 35:94 
the Trader in the — As for ar-the Caoof Gere, RE — 


r 
— £4, 02 


i we — 


r Pa, 
hom age — 


ry 
e ſaid, he — 727 
8 ae 8 6 be the... ar | 
Practice amongſt them; and therefore 3 La, 


dla ny cr} e the Exec 2 
n from i of NE 


Hall verſus Hardy, 


a 

TPON « Bill brooght to 6 -the gegen 26 ron Jekyll, Mes 

a ſpecifick Biene dn Aug the Caſe was 77nd 

thus : The Plaintiff and Defendant were Brother al we 

between whom there was a Diſpute touching the F le 
of a ſmall Parcel of Land under Me ae , 


Raf and Defendant entered into « Bond in the Penalty d - 
an Award 
where the P 3d 
n * e » in Conſideration 
2004, 


f 


Ne J. 8. (who 

Hands, bought South Sea Stock, 4 25 24 A 
in his own Name, dut entered it in his Account Book, as bought for J. 
after which the Trader became Bankrupt. Determined, that the Truſt 


was not liable to the Bankruptcy 5 


leſſen the Credit of the Nation to make fach a Confiruftion Es parie Chien, - 
Tyinicy, 1721. 


— 
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* ters 


2001. to ſtand to the Award of Arbitrators touching this Mat- 
The Arbitrators made an Award, that the Plaintiff 
ſhould pay 10 4, to the Defendant at ſuch a Day, and 30 ff to 
ndant at another Days and that thereupon the De- 

fendant ſhould procure his Wife to join with him in a Fine 
and Deed of Uſes; and thereby convey the Premiſles to the 
- Plaintiff and his Heirs. The Plaintiff paid the Defendant the 
104; which the Defendant accepted L the Day on which 

it was awarded to be paid ;'' afterwards the Plaintiff tendered 
the remaining 30 l. on the Day on which that was awarded to 
be paid, and the Defendant was Willing to take the Mo- 
ney, but would not execute the Fine and Deed of Uſes. 
Wherefore- the Plaintiff [brought this Bill to compel the 
fendant to a ſpecifick Performance of the Award. 
V Upon opening the Cauſe the Maſter of the Rolls ſaid, he 
thought this a ſtrange Bill; for which he knew no Precedent, 
and that the 3 muſt rn es by | 2 LEDs 
Wbereupon I urged, that the Plaintiff had actually paid 

the 10 l. according 2 Award, and the Defendant Ar 
it, and thereby undertaken to 


Remedy to get back the Money paid by her to the Defendant; 


that in 2 Vern. 24, Norton verſus Manſell, the Court decreed 


accepted 
perform the Award; that if 
this Suit were not to be allowed, the Plaintiff would have no 


Be. 188 


a ſpecifick Performance of an Award, though in that Caſe it 


was not executed, and, in Strictneſs of Law, void. T 

To which his Honour replied; that becauſe the Award was 
not good | 
Realon to decree a ſpecifick 


in Law, therefore in the Caſe cited there might be 
fick Performance. However, the 

Court deſiring to know what the Council for the Defendant 
had to ſay, as to the Defendant's having accepted Part of the 
Money; it was inſiſted on his Behalf to be ſufficient, that 
there was (unleſs in very particular Circumſtances) no In- 
ſtance of a Bill being brought for a ſpecifick Performance of 
an Award. Beſides, that this was an unreaſonable Award, 
(viz. ) that the Huſband ſhould procure his Wife to join with 
bim in a Fine, which it might not be in his Power to do; 
and therefore the Court would not oblige him to it. Alſo the 
Wife's joining ought to be free, and not by the Compulſion of 


her Huſband ; that: the. Plaintiff had a plain, proper and na- 


tural Remedy, which was, to ſue the Bond, whereon the Pe- 
nalty would be recovered; and even as to the Money which 


had been paid, if the Defendant [would not perform. the 


Award by procuring his Wife to join with him in a Fine, the 


28 might recover it back, as received to the Plaintiff's 


Maſter 


189 
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Maſter of the Rolls : There have been a hundred Prece- Where the 
dents, where, if the Huſband for a valuable Conſideration —— 
covenants, that the Wife ſhall join with him in a Fine, the congdera- 
Court has decreed [B] the Huſband to do it, for that he has tion, cove- 
undertaken it, and muſt lie by it, if he does not perform it. nants, that 
The Money paid in Purſuance of the Award cannot be ſaid to 1 
have been paid by the Plaintiff to the Uſe” of the Plaintiff Pim in a 
himſelf; and the Precedent in Mr. Vernon ſhews, that this Fine; this 
Court has decreed a 'ſpecifick Performance of an Award, Court will 
which is more eſpecially reaſonable in the preſent Caſe, where 2 5 
the Plaintiff has paid, and the Defendant a , Part of ef ach Co- 
the Money awarded; for by this Acceptance the Defendant venant. 
has undertaken to perform the Award, has conſented to it, and 
made it his own Agreement for a valuable Conſideration, (viz.) 
the Money paid him. Wherefore, © take a Decree for the 


Note; Theſe Decrees may not have been uſual, becauſe Difference 
Awards are commonly to 1 
in Equity to compel — 


the Award is to do any Thing in Specie, as to convey an Ef- CORES 
tate, &c. in ſuch Caſe, if Defendant has the Thing col- 
Money awarded him in Satisfaction of the Conveyance, it is n inn 
highly reaſonable, that he ſhould make the ance; the Equty may 
rather, for that if the Plaintiff had ſued the Bond at Law, be proper 

the Defendant would have been relievable by Bill in Equi 

againſt the Penalty of the Bond, upon a Quantum damnifh 


catus, So that ſuch a Decree, as in the principal Caſe, pre- utter. Ys 


vents a Suit in Equity. 


Colton verſus Wilſon, & a. Caſe 46. 


HE Defendant, Mr. Filſon, was a Council of Note at Lerd Chan- 
Leeds in Yorkſhire, and had articled to purchaſe an ©" King 
Vor. III. Mm Eſtate One articles 


. tobuy Land, 
and the Title is under a Will not proved in ity againſt the Heir in Caſes 
Equity will compel che Purchaſer to accept 45 Til 3 


LB] Becauſe in all theſe Caſes it is to be preſumed, that the H 
where he covenants, that his Wife (hall levy a Fine, has firſt gai 
Conſent for that Purpoſe. So ſaid by the Maſter of the Rolls, in 
of Winter verſus D'evreus, Trinity, 1723 and that the Intereſt in 
Covenant has been taken to be an Inheritance deſcending to Hei 
the Covenantee. Bur, after all, if it can be made appear to have 
impoſſible for the Huſband to procure the Concurrence of his Wife, 
ſuppoſe there are Differences between them) | ſurely the 
decree an Impoſſibility, eſpecially where the Huſband 
the Money, with Intereſt and Coſts, and to anſwer all 


- 3; 
rer 


7 


- — 
EE 


dart 5 Ape, AM HOW 7" , 
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ae in Tarkſbire for 4500 J. The Articles were dated che acth 

of February, 1724, and this Bill was to compel him to com- 

pleat his Purchaſe, and pay his Purchaſe - Money. 

The Caſe was thus: This was Part of the Eſtate of Henry 
and 


Taylor, who had no Iſſue, but had two Brothers, George 
805 — Taylor ; the ſaid Henry Taylor had mortgaged the Pre- 


for a conſiderable Sum, amounting to near as much as 


1 the Purchaſe- Money, and owing other Debts, he made his 
Will, dated the 20th of February, 1722, thereby deviſing all 


bis Real Eſtate to his youngelt Brother, Hugh Taylor, and his 
. i rug Sago So en 


| Brother-in-Law, (one Rerefby) and 


ſell, and pay his Debts and Legacies; and what remain» 
ed after Debts: and Legacies, was to go, by the Will, 
to the Teſtatot's next Brother and Heir, George Taylor, who 
Was Sea, in the Service of the Boft-India Company. 
Soon after the Teſtator died, Hugh Taylor, the Teſtator's 
youngeſt Brother, and one of the I ruſtees/in the Will, alone 
covenanted, by Articles dated as above, with the Defendant 
Wilſon, to ſell Part of the Truſt Eſtate to the Defendant Wil. 


Pon for 4700). and to convey the ſame to Milſon at his Requeſt, - 


who covenanted to pay Intereſt for the Purchaſe-Money fro 


| Lady-Day then next. The Creditors of the Teſtator, Henry 
_ Taylor, bring their Bill againſt the Defendant, Wilſon, to com- 


| him to compleat his Purchaſe, and to his Purchaſe- 
ney, to the End they might be fatisfied dicks Debes, 

The Defendant #:/fon faid, he believed Henry Taylor, the 
Teſtator, did duly execute his Will, and deviſe the Premiſes 
to be fold, and admitted the Articles, and that he was ready 
to in his Parchaſe, all proper Parties joining. The 
Will was proved in this Court to be duly executed: But the 
Heir who was beyond Sea, in the Eaſ-India Company's Ser- 
vice, though made a Party-Defcndant, yet had not appcared 
to, or anſwered, the Bill ; and the Belendant Wilſon, though 
he was at firſt willing to purchaſe the Premiſſes, and had eriter- 
ed on good Part thereof; yet other Part of this Eſtate, on 
which he had not entered, being much out of Repair, the Te- 
nants racked, and the Rents likely to fall, he was now deſir- 
ous of being diſcharged from. his Purchaſe, "tk! 

And it was on his Behalf inſiſted, that this being in the 
Caſe of a Will not proved in Equity againſt the Heir, it was 
a defective Title; that none of the Wimeſſes, that had been 
examined for the Will, could be read againſt the Heir, who 
in this Caſe was probably Adverſary, and offended by the 
Wilt: Or elſe it might [be reaſonably preſumed, that he would, 

ond Sea, have been =_ ed on to put in his An- 
ſwer to the Bill: But that the Heir might watch for an 


portunity till the Witneſſes to the Will ſhould be dead, * 
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he would comeſt the Will; and though the Defendant had 
ſaid in his Anſwer, chat he was willing to proceed iti the Pür- 
chaſe, yet it was upon Terms, that all proper Parties ſhoul 
join, 3 Parties was the Heir at Law; and 
that it would be a Difficulty on the Court to compel an un- 
willing Purchaſor to accept 'of a Purchaſe, if there were any 
Colour of Objectzen to the Title, fa) 
Lord Chancellor: It is very proper that a Will MS Th ® 
Lands fhould be proved in Equity, r the Caſe of 4 
modern Will, But I catmot ſay this is abſolutely neceſſary to rg yg. 
make out the Title, any more chan it would be to prove 4 Equity, yet 
Deed in Equity, by which the Eftate is ſettled from the Heir the ſame is 
at Law, after the Anceftor's Death. The Will prevents and po abſolute- 
breaks the Deſcent to the Heir, as much as a Deed, and the = — 


Hands of the Witneſſes to the Will may be as well proved as than it is to 


the Will it is mentioned, that the Will is atteſted by three in Equity. 
who fubſcribed their Names in the Preſence of the 
Teſtator. | n 
Now, as it would be no Objection to a Title, if a mo- 
dern Deed, on which the Title depended, "yp not proved in 
Equity, why ſhould it be fo in the Caſe of a Will, wher 
the ſame appears to be duly atteſted by three Witneſſes, whoſe 
Names are mentioned to have been ſubſcribed in the Preſence 
of the Teſtator ? But in the preſent Cafe it appears the Pe- 
fendant, who articled for the Purchaſe, knew at that Time 
that the Heir was beyond Sea, and till accepted the [Title 
without inſiſting that the Heir ſhould join, or that the Wi 
ſhould be proyed againſt the Heir. o the Defendant ad- 
mits by his Anſwer, that the Will was duly executed, and by 
entering upon great Part of the Eſtate, has himſelf executed 
the Funes r which Reaſon let him pay the reſt of the 
Purchaſe-Money, with Intereſt, according to the Articles, 
and at the ſame Time let the Truſtees and Nlortgsgees join 
in 7 Conveyances to the Defendant the Pu BSD 
t ſeems in this Caſe to have been a great Help to the Title, 
that the Mortgage made by the Teftator, and prior to the 
Will, was for the greateſt Part of the Purchaſe , which 
muſt be kept on Foot for the Protection of the Title. Cabs a7] 


Rogers verſus Roger. ue Chan 
©. 1, celler King. 

| NE made his Will, and thereby gave 31. to his Brother, One makes 
(who was his Heir at Law) and made and conſtituted 322 
| | Me Dis and Execu- 

trix of all bis Real and Perſonal Eftate, to ſell and diſpoſe thereof at her Pleaſure, to 


has the Reſidue to her own Uſe, and not as a Truftee, 
(b) See Marlow verſus Smith, Vol. II. 201. 


thoſe to a Deed, and it is the better, if in the Tndorſement to prove a Deed 


bis 
Debts and Legacies, and gives his Brother (who was next of Kin and Heir) 5 /. the Wiſe 


4 


r 


7 
JOSE; en 2 „ Aa - 
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his dearly beloved Wife his ſole Heireſs and Executrix of all his | 
Lands, and Real and Perſonal Eſtate, to ſell and diſpoſe there- 
of at her Pleaſure, and to pay his Debts and Legacies: The 
Queſtion was, whether the Wife was a Truſtee for the Heir 
at Law, as to the Surplus of the Real Eſtate, after the Pay- 
ment of the Teſtator's Debts and Legacies? n 
After great Debate by Council on both Sides, the Lord 
. Chaneellor, decreed, that the Teſtator's Wife was intitled to 
the Premiſſes deviſed, for her own Benefit, and that there was 
no reſulting Truſt to the Heir at Law of the Teſtator; that 
the Caſe of Nortb verſus Crompton, 1 Cban. Rep. 196. was in 
Point; that the [Deviſe, that the Wife ſhould be ſole Heireſs x 94 

| of the Real Eſtate, did in every Reſpect place her in the (a) 
i | Stead of the Heir, and not as a Truſtee for him; that it was i 

N | the plainer, by. Reaſon of the Language of Tenderneſs and 

Affection, his dearly beloved Wife, which muſt intend to her 
ſomething beneficial, and not what would be a Trouble only. 
And what made it ſtill ſtronger was, that the Heir was not for- 
got, but had a Legacy of 5 J. left him. ä 6 
Memorandum: On the other Side was cited the Caſe of 
The Counteſs of Briſtol verſus Hunger ford, 2 Vern. 64 5. where 
one. deviſed his Real Eſtate to be fold for the Payment of his 
Debts, and the. Surplus, if any, to be deemed Perſonal E- 
ſtate, and to go to his Executors, to whom he gave 20 J. a- 
. Decreed the Surplus a Truſt for the Heirs at Law. 


ut the Court thought this [C] a ſtrange Determination, and 
to go much too far. 15 


A ee Thompſon's 
(a) See Ney, 48. Clements verſus Coſy. Hob. 34. Counden verſus Clerk. 


Sty. 308. 
| fe This may well be thought a e Determination, and the rather, for 
that Mr. Vernon ſays it was affirmed in Parliament. The Caſe is differently 
reported in the Book intitled Precedents in Chancery, (p. 81.) where it is ſaid, 
the Surplus was decreed a Truſt in the Executors, ſubje& to Diftribution. And 
this is warranted by the Regiſter's Book. The Decree appears to bear Date 3 
July, 1697, and to have been made by Sir Fobn Trevor, the [then] Maſter of 
the Rolls. The Words whereof are as follow : ** And as to the Surplus of the 
<< ſaid Eftate, after the Debts and Legacies paid, his Honour having been at- 
«© tended with the Will, and having conſidered thereof, declared, that the 
<* ſaid Teſtator having by his ſaid Will given to each of his Executors 100 J. 
© a-piece, there is a reſulting Truſt in them for the Benefit of the Repreſen- 
| © tatives of the ſaid Teſtator; and that the Defendants Mrs. Reppington and 
« Mrs. Meredith, who were Coheirs and Repreſentatives of the ſaid Teſta- 
0 tor, Sir William Baſſet, were well intitled thereto; and doth therefore or- 
. On << der and decree, that the Reſidue and Surplus of Sir William Baſſet's Eftate, 
dis Debts and Legacies being paid as aforeſaid, be equally diſtributed be- 
teen them.“ It further appears by a ſubſequent Order of the 18th of Ne- 
63.5 vember, 1708, in the above mentioned Cauſ, 
affirmed in Parliament; for it recites, that t 


that this Part of the Decree was 
ne Decree of the 3d of Fuly had 
n ſigned and inrolled, and that the Judgment-Creditors appealed to the 
Lords in Parliament, who on the _ 26th of February, 1703, adjudged, _ 
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[Thompſon Cite? 05S Gale 4 
| F 
HIS Conſa png at Iſſue, « Coummiſtion EY cer King. 
to examine Witneſſes at Agiers, in 23 Where (a- 
mong others) two Witneſſes were examined for the Plaintiff. 
But it fell out, that, before the Execution of the 
the Plaintiff died, but neither the. C .nor Wi 
ſes had any Notice of the Plaintiffs Death. Ao os Pe 
Witneſſes thus examined was dead, the other was living, Pt 
The. Plaintiff thus dying before the Execution of the Com- 
miſſion, it was inſiſted, that the Suit was thereby abated, the 
Execotion of 8 Commiſſion fo for hogs e ala muy and 
t Depoſitions be ſu : 
ſome Doubt about the Fact, the . arr, it to pore 1 ; 
ſter (Mr. LY to Aar the Fact, with his Opinion ag yo nag and 
thereon, | ſore Notice 
ol the Plain - 
tiff Death; the Examination held regular , th? ans of the Well aye ling 


The Maſter ſtated the Fact to be as above; together with 
his Opinion, that the Depoſitions were regularly taken, it being 
before Notice given to the Commiſſioners, or Witneſſes, that 
the Plaintiff was dead; and that this being in a Court of E- 
uity, and done to ſatiefy the Conſcience of the Court, the 
tions of the Witneſſes, where neither the Witneſſes nor 
the Commiſſioners had Notice of the Death of the Plaintiff, | 
ben [reaſonably be of as t Weight, as if the Plaintiff had I 
then living: iſe great Delay and Expence 
tothe Sus} and as to the Witneſs that died af- 
— Herne if his ſitions were to be ſuppreſſed, the 
Plaintiff, by the Act of would be quite deprived of the Be- 
nefit of his Teſtimony ; and the Maſtet grounded his Opinion 
on the Caſe of Sir Randolph Crew verſus George Vernon, Eſq, 
(5) where, a Commiſſion to examine Witneſſes, ſome 
of the Wit were examined after the Demiſe of the Crown, 
but before the Commiſſioners had Notice thereof, and the 
Commithoners ſyrceaſed their Examinatina after ſach Notice ; 
Vo. WES: ; We 7 and 


the Decree, fo far a3 it had been executed, 
But that, as to the 


were to be Jet in to a 


ſame Perſons 
in the latter 
Caſe. 


(hen Cur « 97. Ses alſo 1 Vern, 400. Burch verſus 


— — — — — — 
RN — » td 
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Witneſſes 
examined in 
a Commiſ- 
ſion after the . 
Demiſe of 
the Crown, 
but before 
Notice 
thereof, lia- 
ble to be in- 
dicted for 
Perjury, if 
they ſwear 
falſe. 


— 


and the Lord Keeper [Coventry] the Juſtices Jones, Zelverton, 


and Crook, with Mr. Baron Denham, held the Examination 


regular; and the Judges further held, that the ſaid Examina- 
tion being before Notice of the. Demiſe of the Crown, the 


Wittleſſes miglit de indicted for Perjury, if they ſwore wy 


in Regard what the Commiſſioners did was legal, and no 
LY could reſult from allowing this Evi a b. "ol 
MEA re to 2djud ed one many Ttials, Verdicts 
d At inders, Where the Proc ings were: after the King's 
Demiſe, but before Notice thereof, would be Itregular,, which 


| would be very "miſchievous; 


Wbereupon, after hearing Comet 00 Dold Sides, the Lord 
Chancellor ſaid, the Maſter's Report was a very judicious one, 
and held the Depoſitians to be re gularly taken. 


Then it was inſiſted by the Nabe General, that the De- 


poſition | of the Witneſs that was livin and who might be 


examined over again, might be ſu m—_ ed. 


Caſe 49. 
Lord Chan- 


[But his Lordſhip ſaid, he would make no Difference: and 
that, though. in Strictneſs there was an Abatement by the 
Death of the Plaintiff, and no ſuch Cauſe in Eſſe, as that in 
which the Witneſſes had been examined; yet it being in a 
Court of Equity, and where the Commiſſioners and Witneſſes 
had no Notice + the Plaintiff's Death, it could not, in Reaſon 
or Juſtice, affect the Validity of the itions, Which were 
therefore allowed to ſtand in toto, as well with R | to the 


Witneſs now living, as to the Witneſs that was 
Lord Carteret verſus Paſchal. 


RA 


Coling, Articles were entered into, dated the 7th of Oc- 


cellor King. Us the Marriage of Sir Thomas Bromfell with 


1704, whereby Sir Thomas Bromſall covenanted-to ſettle 
uw a Year on his then en win mg, for ber Life, 
— Jointure. 

Sir — Bromſall, ſoon after the Marriage, died; and 
Dame Mary, his Widow, brought her Bill in Equity to reco- 
ver her 5001. per Amum, and the Arrears and future 


And whereas the Lady Bromfall had agreed to buy in a — 


ge on Part of the Real Eſtate of Sir Thomas Bromſall, com- 
priſed in theſe Articles; on the 5th of March, ſeptimo Anne, 
it was decreed by the Lord Chancellor „ that the Pol⸗ 
ſeſſion of certain Lands mentioned in the ve, Part of the 
Real Eſtate of Sir Thomas Bromſall, and which was liable to a 
Mortgage before made thereof, ſhould be forthwith delivered 
to the To Lady Bromſall; and that the Tenants thereof ſhould pay 
their Arrears of Rents and future Rents to her, and that ſhe 


ſhould 


197 
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| Bromſall, ſurviving 
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ould enjoy as fame, me, mn ſhe ſhould-be reimburſe what ſhe 
ris „ 
all all Arrears of her Annuity or yearly 


2 and li 
Rent of 500 J. with Coſts, and the Maſter roſe what the ſane 
ſhould amount to,. N 

Lady Bromſall narried Doctor ine whereupani the 
Suit being revived, the Maſter reported 4 271.1 ao 7d. to 


be due for the Arreats of this Rent at 4 ; Which 


Report was confirmed, Indenture dated A — of June, 
1729, Doctor Herbert 
6. 7 d. and all ſubſequent Arrears, with all Neft 
* ſaid Decree, and the Proceedings thereupon, to the Lord 
Carteret and Sir Clement Cuttereil, and alſo demiſed the faid 
Annuity ot yearly Rent of 500 * -unto them the faid Lord 
Carteret and Sir Clement Cotterell, for ninety Years, if Doctor 
Herbert and Lady Bromfall his Wife ſhonl! ſo long live; and 
by Deed-Poll, dated — 12th of the ſaid June, 17 29, it was 
declared, that the faid Aſſignment was intended to veſt the 
Property of the faid Debt in the ſaid Truſtees, in Truſt, 
that "oo the Lady Bromſall's Death, and not before, t they 
ſhould pay 5001. due from Doctor Herbert and his faid Wife, 
to Sir Thomas Croſs, Baronet ; and afterwards ſhould pay 
900 J. to the Lady Granville, in full of all Demands due te 
„and in Truſt to pay the Refidye to ſuch Perſons, and in 
ſuch Manner, as he by his Deed or Will ſhould'appoint. © 
In October, 8 Dove Herbert died: Aſterwards 
faid Huſband, died on te 2d of 


1 
"Hager this Agent d Died! of Troß re ber 
Herbert, Sir Thomas Croſs claimed his Debt of TR 
Bond due from Doctor Herbert; Lady Granvillł alſo ed 
1 by way of Debt due from the faid Doctor Herbert, 


the Aſſignment being voluntary as to the Su the 
ſtion was, Fhether the. Adminiſtratrix of D . 


who was the Defendant Suſanna. Herbert, or the fy nts 


of Lady Bremſall, who was the Defendant Elizabeth Paſehal, 


was intitled to this Surplus? * 
And firſt it was edited on all Subs thar-if a Man in his 


igned the ſaid e of 45271. 


A Man yoſ- 


rene ug ena or other Choſe en Aion, he ſeſſed of a | 


- without any Conſideration ; but here, it was ſaid, 

ſe en Action, which the Huſband had only in Right 

of his Wife, in which Caſe he had no (c) abſolute Title to it, 
but only a Right to endeavour to reduce it into Poſſeſſion, if he 
could, during the Joint-Lives of him and his Wife ; which, 
if he ſhould not be able to do, the ſame would remain, as It tion, 


(e See ant” $7, in the Caſe of Jones verſus The Borl of Straffrd. 


Chaſe en Ac- 
tion, in his 
own Right, 
may aſſign 
it. 

without a 
Conſidera- 


8 


De Term. S. Trinitatis, 1733. 


was originally, in the Wife; for which the Caſe in 2 Vern. 

401, of Burnet verſus Ninaſton, was cited, and relied upon as 

in Point; the Court alſo appearing to be of the ſame Opinion. 

Baron poſ- azuly, It was agreed, that where the Baron is thus intitled to 

Feed ola 2 Choſe en Action [D], as he may releaſe or forfeit it, ſo if he 

os iR * ſhould aſſign it for a valuable Conſideration, (as had undoubt- 

of his Wife, edly been done in che principal Caſe, in Reſpect to Sir Thomas 

3 Croſs and Lady Granville) it would be good, 
OT A VALUAadDIC 3 , ' | a 


Conſideration. Se cus, as it ſeems, if there be no Conſideration. © 


[zah, It was alſo admitted, that in the principal Caſe there 200 

was a Diverſity betwixt-the Arrears of Rent, that accrued du- 
ring the Coverture, and ſuch as had grown due before the Co- 
verture; and that, as the Profits of the Wife's Land would be- 
long to the Huſband during the Coverture, ſo the Rent iſſuing 
out of the Land during that Time, and which was payable by 
the Tertenant in Reſpect of the Profits, might belong to the 

Huſband ; for which Reaſon, the Authorities ſay, the 
Huſband- may alone avow for Rent incurred during the Co- 
verture (d). | r * 9 | 

But, with Regard to the Decree obtained for theſe Arrears 
by the Huſband and Wife, it was inſiſted, that this did not 
any Way alter the Caſe ; for that the Decree was but in Nature 
of a Judgment, and if there ſhould be a Joint Judgment ob- 
tained by the Huſband and Wife, and the Huſband in his Life- 
Time, without any Conſideration; ſhould aſſign it, this would 
not prevent the Judgment (nor by the ſame Reaſon a Decree) 
from ſurviving to the Wife, if the Huſband ſhould die firſt, as 
he did in this Caſe ; and that conſequently the Adminiſtratrix of 

the Lady Bromſall was intitled. . 

If the Wiſe The Chancellor took Time till the next Day to conſi- 
has a Judg- der of it, when he declared it to be his Opinion, that not only 
ene ea Sir Thomas Croſs and Lady Granville, (in Truſt for whom this 
upon an Ele. Aſſignment was made) as they were juſt Creditors, and for a 

it, the Huſ- | 
band may aſſign it without a Conſideration z ſo if a Judgment be given in Truſt f 
Sole OI by Conſent of her Trufiees, Jud Poſſeſſion 22 Land e 
Huſband may aſſign over the extended Intereſt ; and by the ſame Reaſon, if the Feme bas a 
Decree to hold and enjoy Lands, until a Debt due to her is paid, and ſhe is in Poſſeſſion of 
the Land under this — and marries ; the Huſband may affign it without any Conſider- 
ation z for it is in the Nature of an Extent. _ 1 8 Ns 


II n] It is to be obſerved, that in all Caſes where a Huſband makes a Settle- 
ment of his own Eſtate on his Wife, in Conſideration of her Fortune; the 
Wife's Portion, though conſiſting of Cheſes en Action, and though there be no 
particular Agreement for that Purpoſe, is looked on as purchaſed by him, and 
will go to his Executors, Preced. in Chan. 63, Cleland verſus Cleland, and 2 
Vern. 501, Bleis and Martin verſus Lady Hereford, The ſame Point appears 
to have been determined by the Lord Cowper in the Caſe of Packer verſus 
Windham, Mich, 1715, according to the Author's Report of that Caſe, 
(d) 1 Roll. Abr. 358. | | / 


* 
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_— 


8 Conſideration, were intitled to the Benefit of ſuch Aſ- 


ſignment; but that alſo, conſidering how this Caſe was fo 
the 


cumſtanced, even the voluntary Aſſignment of the Surplus 

Arrears by Doctor Herbert altered the Property, and would 
intitle his Adminiſtratrix thereto in Preference to the Admini- 
ſtratrix of Lady. Bromſall ; for that the Decree faid, the Lady 
Bromſall ſhould hold and enjoy the Premiſſes until paid, and that 
the Tenants ſhould attorn to her. Now it was admitted, that 
under this Decree Doctor Herbert and his Lady were in Poſ- 
ſeſſion until the Doctor's Death; the Conſequence of which 
was, that this was an equitable Extent, and to be taken as it 
would be, were it a legal Extent; in which Caſe it would be 
very plain, that the Huſband alone might have aſſi 


gned the ex- 
tended Intereſt, as in the preſent Caſe he had done; that ſu 

poſe 2 * be given to A. in Truſt for a Feme Sole, — 4 
married; and the Cognizee of the Judgment in Truſt for the 
Wife, and the Wife thereupon, by the Conſent of ſuch Truſtee, 
is in Poſſeſſion of the Land extended ; ſurely the , Huſband in 
ſuch Caſe might alone aſſign over this extended Intereſt, as he 
might the Truſt of a Term to which his Wife is intitled ; ac- 


cording to a ſolemn Reſolution of this Court, and which was 


affirmed in the Houſe of Lords in {e) Sir Edward Turner's Caſe. 


Wherefore his Lordſhip was of Opinion, firſt, that Sir Tho- 
mas Croſs ſhould be paid the Money due on his Bond ; next, 
that the Lady Granville was intitled to her 3900 J. and that 
the Surplus of the Arrears did belong to the Adminiſtratrix of 
Doctor Herbert, and not to the Adminiſtratrix of his Wife the 


Lady Bromſall. 


This Decree was afterwards (F) affirmed in the Houſe of 


Lords, 


(e) 1 Vern. 7. 2 Vern. 270, Tudor verſus Samyne ; and Preced, in Chan. 
419, Packer verſus Wyndham. (J) Feb. 1734+ 
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Caſe % Brown & Us' verſus Elin. 
Lord Chan- [54 | | | | 
_ cellor King. 


© On an Appeal from a Decree at the Rolin. 


Wetes ot a Legacy of 400 l. left her, payable at her Marriage. Sir 
_ to of ahn Brown. demanded the: Legacy, but the Executor refuſed 
Wife; the to pay it, unleſs ſome. Settlement or Proviſion were made for 
Court will the Lady ; but on thoſe Terms offered to pay the Legacy. Sir 
0 — John refuſed to make any. Settlement, (nor as yet had he made 
of it, unleſs any) and with his Wife brought this Bill for the Recovery of 
e the Legacy. 6 Nee 

makes IOME +» . 


. " — 0. — 9 0 . . 
4.0 * 7 C g - . * 2 N y 
1 8 @ s - 5 " 1 1 
Settlement on the Wiſqmmme. 
* 


828 


The Cauſe being firſt heard at the Rolls, it was there or- 
dered, that the Plaintiff, Sir Jobn, ſhould make his Propoſal, 
before the Maſter, and ſhoul A the Coſts of the Suit, 
in Regard it appeared, that the Defendant, the Executor, as 
well before the Bill was brought, as alſo by his Anſwer, offer- 


ed to pay the Legacy, on Sir John's conſenting to make the 20 3 


Settlement on his Lady. 

And now, on Sir Jobn's Appealing from this Decree to the 
Lord Chancellor, it was in by the Attorney General and 
Mr. Willes, that this being a Legacy given out of a Perſonal 
Eſtate only, the Plaintiff and his Wits might have ſued for the 
ſame in the Spiritual Court, and recovered it, without being 
tied down to any Terms of making a Settlement; and Mea- 

ſures of Juſtice ought, as much as poſſible, to be uniform and 
conſiſtent in all Courts; that as this was a mere Perſonalty, 
ITY which 


"De Term. S. Michaelis, 1733. 
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which the Huſband releaſe (2), the * Terms 
bi om him the Benefit of the Law. Be- 
Ge oo J. was a ſmall Sum to require a Settlement for; and 
ve been 3 (6), where Equity has refuſed to 
—_ the Laying” out very. ſmall Portions; that ſince the 
Executor had admitted Aſſets, he was rather to be looked on 
as a Debtor for this 400 J. than as a Fruſtee; and ſuppoſing 
it to be the Caſe of a common Debt, it muſt ſeem a pretty 
Defence made by a Debtor, when ſued by his Creditor, | 
to fay, © I will not your Debt, becauſe you have not 
«© made a Jointure or oy yur Bede, domle 5 
- In Anſwer to which it was urged for the Defendant, that 
thoſe who would have Equity, _ to do Equity ; that where 
the Huſband could CORY the Wite's Portion at Law, Equity 
would not i ſe, ſo as to compel ent or Proviſion 
3 ut where the H comes here to be aſ- 
his Wife's Portion, this Court may give 
their Aſſiſtance on what Terms they ſhall think reaſonable ; 
204 and Nothing can be more reaſonable, than [that Care ſhould 
be taken to make a proper Proviſion for the Wife, and the 
Iſſue of the Marriage; that agreeable to this has been the con- 
ſtant Practice, as in 2 Vern. 4 Oxenden's LO Yee 
it is ſaid by the Lord Keeper (rig bt that a Court ny 
a af ni 5 by Way of nere, 
tion, to a Settlement. | or to 
A 0 Ew. to her, in Ce the fre So in 2 
Fern. 626, on& Us' Tempe & a Diverfity 
is taken i, oem between a Huſband and Wife's 
coming into Equity, to demand an Execution of the Truſt of a 
Real in which Caſe the Court will make no ON 


and where « Haſbind foes there 
Riphe of his Wife; becauſe, as this 
belong to the Huſband; therefore 
y pes Tera eee 
his Right. Alſo the Caſe of Facobſon verſus Wilkams (c was 
cited, where the Huſband was a pt, and intitled to a 
Legacy given to his Wife, dum ſola, and the under 
the Commiſſion ſued for this Legacy ; whereupon the Lord 
after him the Lord Macclesfield, denied Relief, un- 
| roviſion was made thereout for the Wife ; for that the 
Aſſignees under the Commiſſion could be in no better Condi- = 
tion than the Huſband, the Bankrupt himſelf ; and he would 


not 


aw % 
— L 
- _— 


— * ww” 
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not have been intitled thereto without providing for his Wife. 
So in the Caſe of Dad verſus Hall, on the laſt Day of Petitions 
before the preſent Lord Chancellor, the Huſband was not al- 
lowed to have his Wife's Portion, without firſt making his Pro- 
2 before a Maſter, in Order to a Settlement or Proviſion 
r of eb „ x 2.4.4 100 HRT 

[Neither was it material, what the Spititual Court would 
have done, had the Huſband and Wife applied there for the 
Legacy; fince, as this was the conſtant Practice of this Court, 
and a reaſonable one too, there could be no Colour to make 
a different Rule here from what had been obſerved in like 
Caſes: And though the Sum was but 400 l. ſtill it was ſome- 
thing, and might ſerve to ſupply the Wife with the bare Ne- 
ceflaries of Life; that the Defendant, the Executor, could 
not be conſidered as a mere Stranger, for he was related to the 
Wife, and conſequently under a double Obligation, both as 
her Relation and Truſtee, (every Executor being a Truſtee for 
the Performance of the Will) to ſee her provided for in the 
moſt beneficial Manner. 1 5 £2565 

Lord Chancellor: 1 found it to be the Practice at my com- 
ing into this Court, to inforce the Huſband, before he reco- 
vers by the Aid of Equity his Wife's Portion, to make a Set- 
tlement ; and as ſuch Practice has ſo long obtained; I ſhall 
not, at this Time, take upon me to alter it; although it 
ſeems to break in upon the legal (d) Title, which the Huſ- 
band has to his Wife's Perſonal Eſtate ; and this Method, 
however, intended originally as a cautionary Proviſion in Fa- 
vour of the Wife, has ſometimes proved inconvenient, but yet 
Cuſtom and long Uſage have ſufficiently eſtabliſhed it; never- 
theleſs I will reverſe, that Part of the Decree below, which 
orders the Plaintiff, Sir Jobn Brown, to pay Coſts: to the 
One ought Defendant; for I will not condemn a Man to pay Coſts for 
not to be jnfiſtingupon a Right, which [the Law gives him: So let there 


3 be no Coſts [A] on either Side; but as the Plaintiff, Sir John 


in this Court, Brown, now offers to make a Settlement upon his Wife, that 


for inſiſting Settlement muſt be made at his own Charge, 


on a Right | | - 
which the Law gives bim. 526 2 
Cale g 1. MNightingale & al verſ. Comit. Ferrers. 


JN, 47. Ro late Baron (afterwards Earl) Ferrers, was ſeiſed 
for his Life only of his Family Eſtate, with Remainder 


20 F _ (4) See Milner verſus Colmer, Vol. 2. (642.) 
ag [A] Sed Duer' the Equity of this Part of the Decree, whereby the Execu- 
tor was to pay Coſts out of his own Pocket, (that being the Conſequence of 
ordering no Coſts on either Side) for a Conduct which the Court itſelf has ever 
approved of. TL FE 


205 


206 


to 


o * 
8 __ „ * „ OT * 
1 2 


erm. S. Michaelis, 1933: 
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agreed u 
only — of Sir ä 
ed into dated 26th of Sep 5 — 
and his eldeſt Son Nobert were Parties to and ſealed the faid ji 
Articles, whereby the Lord Ferrers" covenanted, that he and N the . 
bis Ro Son 2 — ry Son ſhould Son's ogy 
come of Ape, by Fine or Recovery, or Con- e. 
r ee as the young Lady's Couel W — 
adviſe, convey and ſettle the Bulk of the Family Eſtate, as join in Mar- 
to all the Premiſſes (except the Manors of tell and Fulcott] riage Arti- 
tothe Uſe of the Lord Ferrerr for Life; and as to the Manors Pag andthe 
of Afwell and Falcotr, from the Time of the Fine and Ne- ona“ 
ſuffered, and as to the Reſt of the Premiſſes from rhe that within 
Death of the Lord Ferrers, to the Uſer of the ſa d Robert . Year after 
207 L. Life, Remainder to his firſt, Ge. gon in Tail Male 955905 
ſuccElively, Remainder to the Uſe of his younger Brothers Age, the Fa- 
for their Lives ſucceſſively, Remainder to their firſt, Sc. Som ther and Son 
in Tail Male ſucceſſively, with a Power to the Lord Ferrers, will join in a 
the Father, to revoke all the Uſes except thoſe limited to his Re an 
eldeſt Son, and his then intended Wife, and their Iſſue Male. the Family 
ei Ge bony ny dee JL 
in a Fine ; 's ti 
cient to declare the Uſes of the Fine and Recovery + eee IT, 


ing thus during his Infancy ſealed this Deed together with his 6 
, purſuant to the Cove- Sh WS 
nant within the Your afvit nee = (via.) in Michael- 
th his Father in levy- 
3 but there was no 


Sons and their Iflue, except as to the Manors of Affwell and 
Falcott. Robert Shirley the eldeſt Son ſoon after died, as did 
alſo his faid Wife, leaving Iſſue only one Dau 
married to the preſent Earl of Nort on. And 
22 e elder than the 
ſent errers, found a Lunatick) w 
dead without Iſſue Male, 2 ww 
This Matter was formerly ſtirred before the Lord King, who 
was of Opinion, that the ſaid Articles could be intended as 
preparatory only to ſomething further, and would not of them- 
Vol. III. * Pp ſelves 


L 


. De Term. 5. Michaelis, 4798. 


The Deed of 
an Infant 
only void- 
able. N 


—— 


r 


ſelves n no a main 'of the Uſes. wes now. coming 


on again before his Honour, 


On Behalf of the preſent Earl Ferrers it was 


Uſes of the Fine and Recovery » OE 


Firſt, For that an Infant's Deed is not 1 but only voidable x 


For which Reaſon, an Infant cannot 1 Non of ſadun to 


bis Deed, as 4 Feme.Covert may: 


Sezondly, Becauſe when. the Infant in the principal Caſe 


ſealed the Deed, though there was no Covenant from him to 
levy the Fine, and auer the Recovery and declare the Uſes 


thereof, (theſe Covenants - being * his Father's;) yet the 


Infant's Son ſealing and Executing the Deed had this Effect, 


(via. ) to ſnew his Conſent to the Deed; and conſequently his 


Agreement, that the Fine and Recovery ſhould enure to the 


Form, of 
Words re- 


clare the - 
Uſes of a 
Fine and 
Recovery, it 
being ſutfi- 
cient if the 
Meaning of 
the Parties 


2 
3 ; N 
1 appears. 
* * 
133 * 
1 N 
4 „ 
3 "ET 


No preciſe © 


quiſite to de- 


Father in the Fine and Recovery, as ſoon as 
manifeſted a Continuance of ſuch Intention. And as a Proof 


Uſes of the Deed. And ſuppoſing that, oo this Declaration 


theſe Articles, that were executed by the Lord ne” —— 205 
Father, and his Infant Son, were Sotficzent to declare ed 


of the Uſes by the Father, the Son had. ſaid no more in te 


| Deed than that he conſented and agreed that the Fine and Re- 
covery ſhould be to theſe Uſes ; this would have been ſuffici- 


ent to have declared the Utes, and ſurely thus much was im- 
plied by the Infant Son's having executed the Ded. 
Thirdly, That a very flight Thing, and Words though, y vor 
improper, will yet ſerve to declare the Uſes of a Fine or Re- 
covery, which require no ſet Form of Words for that Pur- 
poſe, but only enough to ſnew the Intent of the Parties. Now 
here was ſufficient Evidence of ſuch Intent: And though this 
was done, by an Infant; yet when the Infant came of 
and had, within the exact Time limited by the Articles, levi- 
ed a Fi ine and ſuffered a Recovery; as his Execution of the 
Deed before, ſhewed his ori ginal Intention to be, that the 
Fine, &c. ſhould be to thoſe Vles : So his e cn with his 


e came of Age, 
that an Infant s Deed is not void, but voidable only, the com- 


mon Caſe was mentioned of an Infant's making a Leaſe, re- 
' ſerving à Rent, this Leaſe is liable to be avoided : , But if the 


e comes of Age, and accepts the Rent, ſuch Acceptance 
afficms the Leaſe, and makes the ſame unayoidable. | 
"Fourthly, The Infant Son's continuing in Poſſeſſion of the 
Manors of Aftwell and Falcott after he came of Age, to which 
Manors he could have no Title during his Father's Life, but 
under the Articles and Deed of Uſes of this en, wi | 
faid to be a ſufficient Aſſent to the Articles. 
«  Fifthly, Suppoſe the Son had been an Infant as well at the 
Time of the Recovery, as when the Articles were executed, 
this * been good, and the en unayoidable after he 


came 


209 


came of Age; and it rate Ar not make the Caſe 
that the Son was of Age when he ſuffered this Recovery. 3 
Farther: That the Infant's ſuffering a. 1 Coma 
pliance with the Father's Covenant, was ſtronger than a Mat- 
ter in paiis; as in the Caſe before put of an Infant's accepting 
of Rent after he came of Age, upon a Leaſe made. during his 
Infancy. ; | : Wb; II OWEN CMM 
2 4s. wh the Rolls : Though flight Words will declare the 
Uſe of a Fine, Cc. yet here are no Words at all uſed by the 
Infant Son, who did, it is true, join with his Father in exe- 
cuting the Articles, but it was the Lord Ferrers, the Father 
only, who covenanted, that he and his Son would levy the 
Fine and ſuffer the Recovery to theſe Uſes; The moſt then 
that ean be made of this Caſe is, that here are a Pine and Re- 
covery. by the Father and Son, the one "Tenant for Life, the 
210 [other a Remainder Man in Tail, and the Uſes are declared 
the Father, the Tenant for Life only, which can no Way af 
fect the Uſes of the Remainder in Tail. Neither can it be 
reaſonable to interpret the Son's Sealing a Deed (fo blind and 
uncertain in its Nature) to diyeſt ſuch Infant Son of the Inhe- 
ritance of this great Eſtate, and ta make him but Tenant for 
Life thereof. The Caſe pK of an Infant's affirming a Leaſe 
for Vears made during his Infancy, by Acceptance of the 
Rent after he comes of Age, is not ſimilar ; ' becauſe: there 
the Rent is in Lieu of the Profits of the Land; whereas in 
the principal Caſe no Rent was reſerved, . nor any Inheritance 
ven to the Son in Return for the Inheritance of this great 
ſtate, which the other Side would conſtrue him out of. Be·- 
ſides, this is a ſtale Point, given up by Earl Waſhington, the 
preſent Earl's elder Brother, wha gave the Earl and Counteſs 
of Northampton 1 5,000 J. to join in a Fine and Recovery, ta 
reſettle the whole Family Eſtate, which accordingly has been 
done in a ſolemn Manner, and ſome Proviſion (though a ſmall 
one) has been made for the unfortunate preſent Earl the Lu- 
natick. Wherefore the Maſter of the Rolls, agreeably to the 
Opinion of the Lord King, diſallowed and over- ruled this 
aim, as likely þ0 pat the Lunatick Earl to an unprofitable 
Zxpence and an unſucceſsful Suit; [B Fo 


IBI Sir Piter, Temple Tenant for Life, Remainder to his Son Richard Tem- 
ple for Life, Remainder to his firſt, &c, Son in Tail. Sir P T;mple by 
Indenture Tripartits (between Sit Peter of the firſt Part, Richard of the 
ſecond Part, and J. S. of the third Part) covenanted to levy a Fine of the Pre- 
miſſes ; but Richard the Son did not join in any Covenant in the Deed, nor 
in the Fine, but ſcaled the Deed. And by Hale Ch. Juſt; this can be no 
Surrender, in Regard the Remainder Man cannot ſurrender, but only releaſe to 
the Tenant for Life. And the bare Sealing the Deed by Richard the Son, 
will neither ſurrender nor releaſe his Eftate, conſequently the Contingent Re- 


— 


* 
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Caſe 52. 
Sir J 
Jekyll, _— 
er of t 
Kal 


M a- 

N 

id out in 
Land, ſhall 
be taken as 
Land, and go 
to the Heir. 
And no Dif- 
ference 
where the 
Money thus 

eei to be 

55 out and 
ſettled, is de- 
poſited in 
the Hands of 
Truſtees, 
and where it 
remains in 
the Hands of 
the Cove- 
nantor : The 
Agreement 
binding in 
both Caſes, 
and making 
it As Land. 


[Edmund Lechmere, Eſq; 


Charles Earl of Carliſle,) 
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Nephew and Heir of be Plaintiff. _- 
late Lord Lechmere, © 


Elizabeth Lady Leck-( f.. 

mere, Widow and Au- Defendants. 
 miniſftratrix of the Lord at 
Lechmere, & al. 
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J Bill was brought by the Nephew and Heir of the | 


late Lord Lechmere, to compel a ſpecific Performance | 


Marriage Articles. ; l | 
Upon the Marriage of Nicholas late Lord Lechmere, with 
the Lady Elizabeth Howard, one of the Daughters of the 
Defendant the Earl of Carliſle, Articles were entered into, 
dated 3oth of April, 1719, whereby, reciting the ſaid intend- 
ed Marriage, the Earl of Carliſie covenanted to pay the 
Lord Lechmere 6000 l. as the Portion of his faid Daughter, 
and the Lord Lechmere covenanted for himſelf and his Heirs, 
with certain Truſtees, within a Year after his Marriage, to 
lay out the ſaid 6000 J. and 24,000 J. of his own Money, 
in the Purchaſe of Freehold Lands and Tenements in Fee- 


ſimple, in Poſſeſſion, in the South Part of Great Britain, 
with the Conſent of the Earl of Carliſſe and the Lord Mor- 


petb, their Executors and Adminiſtrators; the Lands when 


rchaſed to be ſettled to the Uſe: of the Lord Lechmere for 
Le ſans Waſte, Remainder to Truſtees and their Heirs dur- 
ing his Life, to ſupport Contingent Remainders, and after the 
Lord Lechmere's Death, in Truſt to pay 800 J. per Ann, clear 
of all Charges, (except Parliamentary Taxes) to the Defend- 
ant the Lady Eliaabeth Howard, his then intended Wife, for 
her Jointure, and after the Determination of theſe reſpeCtive 
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Eſtates, Remainder to the firſt, &c. Son of the Marriage in 


Tail Male, Remainder to 'Truſtees for 500 Years, to raiſe 
Portions for Daughters of the Marriage, Remainder to the 
Lord Lechmere in Fee, The 500 Years Term to be void if 
no Daughter, and until the Purchaſe made, the Intereſt to be 
paid to the ſeveral Parties that would have been intitled to 
the Rents and Profits of the Land when purchaſed, at the 
Rate of 5 J. per Cent. | | 


mainder to the firſt, Et. Son is preſerved, there being a Right of Freehold 


| 2 ſub- 
fiting in Rieker the Son, for the ſupporting of this Right. Hales vers K. 
ley. 3 Keb. 326, 759, 818. | 


% 


—— 
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"The Marriage Wok BE; und the Log Car FR 
Part of che Portion to the Lord Lechmere, erode 3 
for the remaining 2000 J. Which bad alſo been ſinee paid to 
the Defendant the Lady Lechmer ee. 

The Lord Lechmere- was ſeiſed of ſome Lands in Fee 
the Time of the Marriage of about 300 J. Ann. and aſt 
his Marriage purchaſed ſome Eſtates in of Won 
Anm. and ſome Eſtates LOL, 8 norm 
ſtates in Fee, I and contratted 
Purchaſe Sat wang Fee in Poſſeſſion, and on the 18th 
of June, 1727, died Inteſtate, without Ifiue, and without 
having made'a a Settlement of any Eſtate. ' None of the Pur- 
chaſes or Contracts were made by the Lord Lechmere with the 
Conſent of the Truſtees. 7 .chmere, his Lordſhip's Ne- 
phew and Heir, brought this Bill to have à ſpecifick Perform- 
ance of the Articles, and tat de Rte laid out as therein is 
agreed, and to have Intereſt at Nate of gl. per Cene. in the 


mean Time 

* The Defendants in theix Anſwer infiſted 5 that the Lord 
Lechmere intended onlya Proviſion for the Lady [and the Ifſus 
of the Marriage: And the Plaintiff claiming under the Limi- 
tation of the emainder in Fee to the right fich of the Lord 
Lechmere, the Articles as to him were voluntary, and therefore 
ought not to be carried into Execution in his Favour, © to the 
Prejudice of the Widow and next of Kin; that the whole Real 
Eſtate of the Lord Lechmere, or at leaſt ſs innch' as was pur- 
chaſed or contraſted for after the Marriage, ſhould be ſubj 
to the Lady's Jointure of 8001. per annum; and chat 
Whole 30,000 1. with the reſt of the Perſonal Eſtate ſhould be 
diſtributed according oor 8 


Upon this Caſe: Sir ekyll, Maſter of the Rolls, 
fer: Deliberation; thus his Tn 
upon theſe Articles is, whether the H po FR * 


have this 30, 000 J. taken out of the Perſonal Eſtate and in. 


veſted, purſuant to the Articles; or, in other Words, whether 
the ſame be to be taken as Land? And I hold chat it muſt, for 
theſe Reaſons: - 

Firft, For that the Land Dae was compellable in E- 
F and ſeule jt agreegbly to the V 

d 

Secondly, Becauſe the Lord Lechmere, living after the Year 
within -which Time the Purchaſe was to be made and ſettled, 
5 


Thirdly, For that, in Conſeq nence tegel the Truſtees © 3 


might have brought their Bill, ** have compelled bis Lord- 
fp in e to make ſuch Purchaſe and Serlement. | 


o. III. 2 Pourthly, iter! 


— = * 
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rt, For. that the, Nn — their 
ty, Ox. at. Not 9 5 any ſon * 
ae to have this Settlement made. 

ee In Regard the Land * ome # and which v was as 214 

the Value of what the Lord Lechmere was bound to 
Kale, ſhall not be taken for or ne Satisfaction of the 
Lands artieled. to be ſettled. | 

With to. the 65 it is moſt: plain, ad according 
to thee Words of the Articles, that the Lord. Lechmere 
was bound to lay out the Sum of 30,0007, in the Purchaſe of 
Freehold Lands in Fec- fimple, and to ſettle. purſuant to 
the Articles, and this within a.Y ear after the — the Ar- 
ticles : This ſeems o cvidenk that Nothing will be ned 
to be (aid againſt it. 

24%, It ſeems almoſt « 8 that the Lord 267 
mere's not having made this Purchaſe. and Settlement within 
a Year, was a. Breach of his Covenant, It has indeed been 
objected, that ſomething was to be done previouſly by the 
Truſtees, (viz) that they were to conſent; but my Opinion 
is, that the Truſtees were not to do the firſt Act : The Lord 
Lechmere ought to have propoſed his Purchaſe and Settlement, 

upon which, the Truſtees were to have ſignificd their Agree- 
ment or Diſagreement thereto ; whereas in the preſent Caſe 
it is not pretended his er one ſingle Step towards 
this Settlement; conſ had broken his Covenant. 
zah, The Covenant _ thus broken by the Lord Lech- 
mere, the Truſtees might either have brought an Action at 
LT on the Covenant, or a Bill in Equity, to have compelled 
k Performance thereof, The Wife's Fortune had 
—— advanced, (vix.) 4000 l. in Money, and 2000 J. ſecured 
by Bond ; fo. that the Truſtees had plainly this Power ; but 
it is probable they thought all was ſafe, and that the Lord 
Ae avs pe well able (as indeed he was) to make a Pur- 215 
chaſe ; and that in tho mean Time, it would be more -bene- 
ficial to him to receive the Intereſt of the Money, than the 
Profits of the Land. Now, if the Truſtees had, after the 
Expiration of the Year, filed their Bill for an Execution of 
theſe Articles, a Court of Equity would, and muſt, have de- 
creed a Performance, And taking this to be ſo, 
A Truſtee Atbiy, The Forbearance of the Truſtees in not doing what 
forbearing to it was their Office to have done, ſhall in no Sort prejudice the 
don Ot. CMuy que Ta ſince at that Rate it | would be in the Power 
fice to do, of 
ſhall not pre- 


judice the Coſtuy que Try for en it would be in the Power of a Truſtee to affect the 
Right of a Ceftuy oy Whatever, for a valuable Conſideration, is covenanted to 


* ſhall, in N r— — ²! Pa FETEI 
LI. 3 & & converſe, 
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of Truſtees, either by doing, or delaying to do, their Duty, 
to affect the Right of other Perſoms; which can never 
maintained, Wherefore the Rule in all ſuch Caſes is, that 
what ought to have been done, ſtull be taben as done, and u 
Rule fo powerful it is, as to alter the very Nature of Things: 
to make Money Land, and, on the contrary, ä 
into Money ; thus Money articled to be hid 
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| holding, dies, ſoon. 
2 by the Articles, and ſhould be for ter which the 
the Benefit of the Heir, as the Land would have gone, if Daughter 
purchaſed, This Caſe is in Point, and the Determination 
often allowed to be right; wherein it is obſervable; that but 
Part of the Money, (viz,) that of the Wife was in Truſtees 


Hands, the Huſband not having depoſited 2 


(e) 1 Vern, 299. | (F) x Vern. 471, 
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he was to advance; and yet no Difference was taken with 
Regard to the two Sums; alſo, there was a Failure of Iſſue 
of the Marriage, (as here) and the Diſpute betwixt, the Wife, 
the Adminiſtratrix of the Huſband, and the collateral Heir, 
who was as much a Volunteer as the Remainder Man in the 
principal Caſe, and equally out of the Conſideration of the 
Articles; notwithſtanding which, the Decree was as above, 


taking [the Money to be as Land, as well with Regard to the 21 7 


Money arti- Collateral Heir, as to the Iſſue of the Marriage. So in 2 Kern. 
cled on Mar- 101, Lancy verſus Fairchild, Money by Marriage Articles 
riage to be was to be laid out in Land, and ſettled: on the Huſband and 


128 = Wife, and their Iflue,..Remainder to the Heirs of the Wife, 
ſettled, ſhall the Wife died in the Life-Time of the Huſband; and decreed 


go as Land, for the Heir of the Wife againſt her Adminiſtrator; the Money 
Moog the being ſaid to be bound by the Articles, agreeably to the Re- 
Joad What ſolution: in the above cited Caſe of Kettleby verſus Atwood ; 
Iſſu. though no Money appeared to have been depoſited; and an 
| Execution of the Agreement was aſked by the collateral Heir 

at Law, who could not be within the immediate View and 
Money arti· Proſpe& of the Articles. And indeed this is no more, than 
cled on Mar- hat even Courts 'of Law have come into; for which Rea- 


riage to de ſon, when Money by a Marriage Agreement is articled to be 
Lend ok inveſted in Land, that is held not to be Aſſets for 


ſettled, is not Payment of Debts, according to the Caſe of Lawrence verſus 
_ Aﬀets even Boyerly, cited in Kettleby verſus Atwood; where Money ſe- 

at Law. ö "WP - 
cured. by a Mortgage, to which an Executor was legally in- 
titled, yet, being articled to be laid out in Land, and ſettled 
on the Iſſue of the Marriage, it was by Hale Chief Juſtice, 

on a Special Verdict, adjudged to be bound by the Articles. 
Money, Part, The Caſe of Knights verſus Atkins, 2 Vern. 20, is ſtill 
of which is ſtronger to this Purpoſe ; Upon Marriage Articles 1 5001, was 
the Huſ- the Wife's Portion, to which the Huſband was to add 1 500 /. 
band's, and the Whole 3000 J. to be inyeſted in Land, and ſettled on the 
the Wiſes, Huſband for Life, Remainder to the Wife for her Jointure, 
is on Mar- Remainder to the Heirs of their two Bodies, ſto ping ſhort 
riage to be there, and not en where the Eſtate ſhou go after- 
laid out'in” Wards. The Huſband [died without Iſſue; upon which his 
ſettled on the Collateral Heir brought his Bill to have the Money laid out in a 
Huſband for Purchaſe of Land to be ſettled on the Wife for Life, Remain- 
Life, Re- der to the Plaintiff in Fee, as Heir at Law of the Huſband. 


* The Objection was, that it was reaſonable the Remainder in 


for Life, Re · Fee ſhould go to the right Heirs of the. Survivor, and conſe- 


having ſurvived, was intitled, cr at 
good Claim to her own 1 500 J. or the 
Land to be purchaſed there with; but for the Heir of the Huſ- 


band 


mainder to quently, that the Wife, 
the Heirs of caſt, that ſhe had a 


their two 

Bodies, and 
the Uſes go 
no further 3 A IS 
| the Heir of the Huſband ſhall have the Whole. 
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band it was anſwered, that this muſt be taken as if the Bill had 
been brought in the Life-Time of the Huſband and Wife, 
when the Court would have decreed the Remainder in Fee to 
the Huſband. Accordingly the Lord Feffereys decreed the 
whole Money to the Heir of the H , on a Preſumpti 
that it was ſo intended. Here then the Heir of the H 
was allowed to go away with the Fee, though no Money had 
been depoſited in the Hands of Truſtees, though the Heir was 
out of the Conſideration of the Articles, and though there 

was no expreſs Limitation to the Heirs of the Huſband ; . 
which I take to have been a right Decree. 

In a Vern. 227, Symons verſus Rutter, there is this Caſe: Where Mo- 
It was agreed by Marriage Articles, that 500 J. of the Wife's * 
Portion ſhould be lodged with Sir Francis Child and William be laid out in 
Pain, to be placed out at Intereſt, until it could be inveſted in 2 Purchaſe, 
a. Purchaſe, with the Conſent of the Wife and her then in- 2 
tended Huſband, in Houſes, or Lands of Inheritance, to be mon Uta i 
ſettled on the Huſband and Wife for their Lives, Remainder a Marriage 
to the Heirs of their two Bodies, Remainder to the Heirs of Settlement. 
the Body of the Wife, Remainder to the Wife's Brother in Cunz the 


Fee; the 500 l. was depoſited in the Hands of "Truſtees, and the Purchaſe 
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before [any Purchaſe made, the Wife died without Iſſue, and ſhall bemade 
the H „having afterwards received the Intereſt during his with the 


Life, died; upon which the Wife's Brother brought his Bill Ge age 


for this Money, by Virtue of the Remainder in Fee limited to and Wife, it 


him, as Brother and Heir of the Wife, and alſo as having Ad- makes no 
miniſtration to her de bonis non adminiſtered by the Huſband, Diverfity, 
who ſurvived the Wife. Trevor, Rawlinſon and Hutchins Coufet n 
were at that Time Lords Commiſſioners of the Great Seal, given to any 
the two former of whom held, that the 5ool. being to be looked 
on as Money, and not as Land, belonged to the Defendant as made during 
Adminiſtrator of the Huſband; that it was not in all Events re wn 
to be laid out in a Purchaſe, but only by Conſent of the Huſ- and Wite z 
band and Wife, who, it did not appear, had ever conſented ; for ſtill be 
and if it had been inveſted, and a Settlement made, the Huſ- Money ſhall 
band, as Tenant in Tail, might have barred it by a Recovery, —_ * 
On the contrary, Hutchins conceived, that this 500 1. being 
Money agreed to be laid out in Land, was to be taken as 
Land; that it was plain, after the Death, either of the Huſ- 
band, or of the Wife, it was to be looked upon as Land, 
the Purchaſe might have been made during the Life of 
Survivor; that by the Articles the Survivor was intitled to 
Intereſt only during his Life, and until the Purchaſe m. 
and having no Iſſue, he could be but Tenant in Tail after 
Poſſibility of Iſſue extin&; that, to him, this Caſe ſeemed to 
CY the Rule that had been taken in the ſeveral 
Caſes of Whitwick verſus Fermyn, of Lawrence verſus Be- 
Vor. III. wy verley, 


* 
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| ſame Circumſtances, be; deemed Perſonal Eſtate, which in 
3 other Caſts had been looked on as Land, and gone as Real 
| Eſta he 4 21 8 , 9 725 : 


rate, "31.3: SQ bar } Az: V1 Sy} CF Hon 
An this laſt Caſe, I obſerve, it was admitted, that if there had 
not been the Clauſe in the Articles, that the Purchaſe/ ſnould 
be made with the Conſent of the Huſband and W ife, it 220 
muſt have been taken as Land: Now ſuch Clauſe makes no 
Manyer of Difference; for upon a convenient Purchaſe being 
ropoſed, the Court Would have taken on themſelves to judge 
ge, and without ſome reaſonable Objection made; would 
.,- have ordered the Mopey to, be laid out in it, ſo that ſuch 
Olauſe ſeems to have beep immaterial in the Marriage Articles, 
and' as if omitted, and the Opinion of Hutchins to have been 
well grounded. un bag of of ana 3 
But againſt this there has been-objeCted the Caſe of Chicheſ- 
ter verſus Bickerflaff,, 2 Fern. 295. Where, upon Sir Fobn 
Clbicheſter's marrying, the Daughter, of Sir Charles Bicker/taff, 
| Sir Charles articled to pay 1 5004. as Part of his Daughter's 
Portion, which, together with 1500 J. more to be advanced 
by Sir John Chicbeſter, was, within three Vears after the 
Marriage, to be inveſted in Land, and ſettled on Sir Jobn 
| Chichefter for Life, Remainder, to hig intended Wife ſor Life, 
Remainder to their firſt, &c. Son in Tail Male, Remainder 
to the Daughters in Tail, Remainder. to the right Heirs of 
Sit Jobn the Husband. Within a Year after the Marriage Sir 
John and his Lady both fell ill of the Small-Pox, the Wife 
- died firſt, and three Days after Sir Jabn died, without: Iſſue, 
having made his Will, and appointed his Siſter, Frances Cbi- 
t Cheſter, his Reſiduaty Legatee. 


= 


Sir Artbur  Chichefter, the Brother and Heir, brought his 
Bill, claiming the Money thus agreed to be laid out in Land, 
te Remainder in Fee whereof, in Caſe of Failure of Iſſue of 
the Marriage, was to go to the Heir of the deceaſed Huſ- 
band. Sed per Curiam; this Money which would have been 
L and, as to the Iſſue of the Marriage, yet, now the Huſ- 
. band and the Wife are dead without Iſſue, is turned into 
Money again, and under the Power of the Husband to diſpoſe 
of as he pleaſed. It ſhould, have gone to his Adminiſtrator, 
e been n Will, d fortiori will it, in the preſent 221 
aſe, go to his Reſidnary Legat e. 
Now, with, Reſpect to this Caſe, it is remarkable, that 
the Wife died within three Mears after the Marriage, during 
which Period the Purchaſe was to be made; fo that the Time 
was not come within which the Money was to be laid out, 
and till then ĩt continued Money; or, poſſibly, the Court had 
ſome Evidence to induce them to believe Sir John Chicbeſter 
| locked 


222 [C] Perſonal, but belonged to the Plaintiff, 
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Jlockedion the Money as Perſonal Eſtate : And if this dow er 
diſtinguiſn it from che other Caſes I doubt, in to 
ſo many Decioes, , the: Reſolltion; pets by +: would hardly be 
maintainable- 5 A * 2 2 MEE 
© Afterwards came e verſe Sowrey, | 
in 1715, reported in the Book, called The-Abridement "of cledto be laid 
Caſes in Equity, 175, where 500 l. of the' Huſband's Money qutin Lands 
and 700 J. of the Wife s Money; was, on, a Marriage, NE _— 
to be laid out in Land, and ſettled on the Husband for Life, Wiſeand I 
Remainder to the Wife for Life, *Remaindex to the firſt, Gel dern Pes g 
Son in Tail Male, Remainder to the Daughters in Tail, Re- dhe Huſband, 
mainder to the Heirs of tlie Hasband.: The Huſband de- will by 
viſed all his Perſonal Eſtate to his Wife, and all his Real the Deviſe of 
Eſtate to the Plaintiff, and died without iſſue. Whereupon unt nue 
it was decreed, that the Money articled to be laid out in 1 
Land, was as Land, end l not pals by.the Deviſe of the never laid 


as Deviſee of the out. 
Real Eftate. And this Decree: firſt |} the Lord N 


Harcourt in 1711, was affirmed, in 1715, - the Lord | : 


Still "ater than this Caſe, was thar of Edknords verſus Thi b 
Counteſs of Varwitł, decreed in Chancery, and affirmed in 
the Houſe of Lords, where Money was articled to be laid out 
in Land, and ſettled on the Husband and Wife, and the Iſſue 

of the Marriage, Remainder. to the Heirs of the Hugband, 

There was Ifſue, but ſuch Iſſue died without Iſſue before the | 

Money was laid out; and decreed; that the 
looked upon as Land, and ſhould go to the Heir. Nether is 
the Objection, that the Plaintiff is a olunteer, of any 


for this is the Caſe of 2 Truſt, and every Cote; que yea" Volunteer or 
whether a Volunteer or not, or be the Limitation under which not, is inti- 
he claims, with, or without, a Conſideration, is intitled to the wn 1 ye > 
Aid of a Court of Equity, in Order PHT Ma of ahs Be- the Truſt 3 
and no Rea» 
ſon that the 
a — 
iſter's the Eſtate, 


* 1? _ 


Dee 28 a 
the Caſe 1 reported, and 


„ þ adds. hes. the Hud 


925 to his Wife's: Eſtate for oy Fe 
as he ſhould have ified 21 
Will a eſcribed it as ſo much 


have been ſufficient to have made it 
not atteſted by three Witneſſes 3 but — 
of the Teſtator, manifeſting his 
Nan belonged to the Deviſee, or 
Eftate. Damemined in the Caſes of Croſs 
my 1719, Fulham verſus Jones, Mich. 1720, 
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” 


Any volun- 
tary Bond 


nefit of the 'T ruſt. There can be no Reaſon, that the Truſtee 
ſhould retain to his own Uſe the Truſt Money or Eſtate, with 
Reſpect to which he is barely an Inſtrument, in Breach of the 
Confidence repoſed in him. Any voluntary Bond is a- 
gainſt an Executor or Adminiſtrator, unleſs ſome Creditor be 
thereby deprived of his Debt. Indeed, if the Bond be merel 

voluntary, a real Debt, though by ſimple Contract only, ſha 

have the Preference; but if there be no Debt at all, then a Bond, 
however voluntary, muſt be paid by an Executor. Beſides, in 
ſome Caſes, this [Court may be under a Neceſſity of determi- 
ning Queſtions between Volunteers, I mean, between Perſons 


that are really ſuch, with Regard to thoſe from whom they 


i claim ; as where the Heir comes to have his Real Eſtate diſin- 


A.*s Father 


articles with 


a Carpenter 
to pay him 
10000. to 
build an 


Eſtate, the 
Carpenter 


covenants to 


build it. A. 
dies; the 
Heir of A. 
ſhall compel 


the Building 


the Houſe was 
| Houſeon his Iouſe was to be 


cumbered, by applying the Perſonal Eſtate in Exoneration 
thereof, there the r of being a Volunteer is ſtrong a- 
gainſt the Plaintiff, and yet the Court of Equity muſt determine 
the Point. 

In 2 Fern. 422, Holt verſus Holt, the Father of J. S. arti- 
eled with a Ca r to pay him 1000 J. for the Building of an 
Houſe upon his Land, and the Carpenter articled with the 
Father to build the Houſe. The Father died Inteſtate before 
un to be built, and the Land, on which the 
ilt, deſcended to the Son and Heir. Held, 
that the Son might compel the Widow and Adminiſtratrix of 
the Husband, who owned the Ground on which, &c. to lay 
out the 1000 J. in Building the Houſe, although the Son, who 
ſought, and was allowed to take the Benefit of this Covenant, 
did not intitle himſelf thereto by any Manner of Conſideration. 


of the Houſe, and the Executor to pay for it. 


Articles on 
Marriage, 


whereby 


Money is 
agreed to be 
laid out in 
Land, and 
ſettled, in 
Defau't of 


So in Vernon verſus Vernon (bh), decreed firſt by the Lord 
King, and affirmed in the Houſe of Lords, 4. covenanted 


on his Marriage to lay out 7000 J. in Land, and ſettle it on 


himſelf for Life, Remainder to his Wife for Life, Remainder 
to the firſt, Sc. Son of the Marriage in Tail Male, Remainder 


to the Heirs Male of the Body of A. Remainder to A/s Brother 


for Life, Remainder to his firſt, &c. Son. Now, though this 


Iſue Male of Remainder ſeemed merely voluntary, and out of all the Conſi- 


the Mar- 
riage, on 
the Huſ- 
band's Bro- 


derations of the Marriage Settlement, and though A. (as was 


Life-Time, might. have barred the Brother by a 


on Re- 


ther, ſhall, if COVETY, yet on A.'s leaving only Daughters, Equity compelled 


the Huſband 
dies without 


a ſpecifick Performance of the Covenant. 


Iſſue Male, and leaving only Daughters, be performed in Favour of the Brother, though 
thev were voluntary, and though the Huſband might have barred ſuch Remainder, 


(% Vol. 2. 594. 


There 


223 


there well urged) had the Land been ſettled [by him in his 224 
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OED 


bene remains then only the laſt Point, which is, whether 
the Lands which deſcended from the Lord Lechmere to his 
Heir at Law, ſhall be taken for or towards a Satisfaction of 
the Covenant; as to this Remainder limited to his own right 
Heirs. 

And here it is objected, that the Lord Lad covenants JF. covenants 
for himſelf and his Heirs, to lay out 26,000 J. in the Purchaſe for himſelf _ 
of Lands, and to ſettle the Fiber on himſelf and Wife, and firſt, —_— 
&c. Son, and for Portions for Daughters, Remainder to his * 8 
own right Heirs. So that in this Caſe the Heir is Debtor, as | and 
bound in the Covenant, and yet claims as.a Creditor vader the ſettle the 
Covenant, which is 2 (viz.) for the ſame Perſon to pm png 
be both Debtor and Creditor ; and as far as the Heir Bas Real pemainder 
Aſſets, the Aſſets are at Home already, and cannot be ſued for, to his Wife 


for Life, Re- 
mainder to his firſt, c. Son, Remainder to bimſelf in Fee; Equity will compel the Executor 
to lay out the Money, though the Heir is both 1 92 and Creditor, 


Reſp' : So, if a Man articles for « Purchaſe; and binds him- 
ſelf, his Heirs, Executors, Cc. he may as well be called, in 
that Caſe, Covenantor and Covenantee, as in the preſent ; and 


| yet, in Reſpect of the different Rights that are in him, the 


225 


Heir may compel the Executor to compleat the Purchaſe for 
him. Though, to ſpeak properly, the Heir at Law cannot be 
conſidered as a Creditor any more than as a Purchaſer under his | 
Anceſtor, but as Heir, he is the Repreſentative of his Anceſtor, ++. 
ſo as to be intitled to all the Real Eſtate; which the Anceſtor + 
died ſeiſed of; and, on the other Hand, liable to anſwer all 
the Burdens to which ſuch Real Eſtate is ſubject. By uo ot 
74 hen, with of nam to the Lands left i deſcend, If, It * 
in the Covenant not relate to the Lands which were bis 
Lordi 's at the Time of entering into the Articles, the Words 
being future (viz.) That he would purchaſe Lands. 2dh, 
The Purchaſe of the Leaſehold Eſtates for Lives, or Reverſions 
expeCtant on Eſtates for Lives, are nothing to the Purpoſe, 
ſince the Lands to be bought are expreſly mentioned to be Lands 
of Inheritance and in Fee-ſimple, whereas theſe could not an- 
ſwer the Intent of the Articles. Indeed, what ought, to-govern It is the In- 
in all theſe Caſes of implied Satisfaction, is the Intention of the *<ntion of 


3 Now, red. the principal Caſe, the Intention of the * 


rty does not that his Eſtate which he per- the pretend- 
pc to e- = be 6 7 did not amount to the Value of ed — 


what he articled to purchaſe, ſhould be for or towards a Satis- legt a Sati- 


| faQtion, conſequently this would be to diſinherit an Heir by faction or 


not. 


- Implicuion not neceſſary, contrary to the known Maxim 
w 


Vol. III. 8 f As 


| 
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A Father's As to the Caſe of Wilcox verſus Wilcox, Vern. 558. where 
permitting a Man upon his Marriage covenanted to purchaſe Lands of 
Land in Fe, 200 J. per Ann. and to ſettle them on himſelf for Life, Re- 
if juſt ofthe mainder to his Wife for Life, for her Jointure, Remainder to 
ſame Value his firſt, &c. Son in Tail Male, Remainder to his Daughters in 
with _ Tail; and the Father purchaſed Lands of 200 l. per Ann. af- 
he frees ter which he made no Settlement, but permitted. them ito de- 
in Tail; ſcend. Whereupon this was decreed to be a Satisfaction of the 
this is a da- Covenant: Here the Father made a Purchaſe fully ſufficient to 
tisfaction. anſwer the 200 J. per Ann. The Book takes Notice, that the 
Lands were worth 200 J. per Ann. which imports, that they 
were juſt of that Value; and this plainly ſhews, that the 

Lands were bought with an Intention to, ſatisfy. the Covenant, 

and the eldeſt Son could not complain, or object, When he; had 

his [200/, per Ann. from his Father; that it was another 

Eſtate than what was covenanted to be ſettled upon him, (viz.) 

that it was a Fee-ſimple inſtead of an Intail ; for which Cauſe 

this ſeems to have been. a reaſonable Decree.. And, . by the 

way, if the eldeſt Son had aliened the Fee, and died without 

Iſſue, I do not think the ſecond Son could have recovered un- 

der theſe Articles ; for if it had been an Eſtate-tail, he might 

have barred it by a Recovery [D]; Whereas in the preſent 

Caſe the Lord Lechmere has not permitted Lands to deſcend to 
| his Heir to the Value of what he articled to purchaſe, and 
A Matter of Lands of leſs Value ſhall never be looked upon as an Equiva- 
leſs Value ent. The Lands to be purchaſed according to the Covenant 

cannot be x | 

taken in Sa- Are to be to the Amount of 30,000 /. and as the Lands pur- 
ti faction of chaſed before the Marriage, together with the Leaſchold and 
what is of Reverſions purchaſed afterwards, are not to be taken as Part 
ve" ol the Lands to be bought and ſettled : ſo the reſt of the Pur- 
f chaſes which he made are of very inconſiderable Value, and 

it cannot be preſumed his Lordſhip intended they ſhould be fo 

_, conſtrued, : | 

Land tho? In the Caſe of Goodfellow verſus Burchet, 2 Vern. 298. a 
of much Man on the Marriage of his Daughter, gave a Bond to her 
Ae * Huſband for Part of the Portion, after which by his Will he 
Daughter, pave her Land of much greater Value, and yet this was held to 
no Satisfac- be no Satisfaction, [E] although there were not Aſſets to pay 
tion for Debts, which is a ſtrong Caſe. And there it is laid down as a 
Portion. Rule, that where a Legacy has been decreed to go in Satisfacti- 
| on [of a Debt, it muſt have been grounded upon ſome 8 
nce 

[D] But Qære, if the eldeſt Son had died, (as he might have done) before 

the then next Term, fo that he could not have ſuffered a Recovery, whether 


then the next Son ought to be barred of his Chance, 

[E] However this might be determined on another Principle, (viz.) that 
Money and Land being of a quite different Nature, the one ſhall never be ta- 
ken as a Satisfaction for the other. See many Caſes to this Purpoſe, but parti- 
cularly the Caſe of Chaplain verſus Chaplain, determined Paſche, 1734, by 
the Lord Talbot, poſt. 
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dence, or at leaſt upon a ſtrong Preſumption that the Teſtator 
did ſo intend it; but in the preſeht Caſe there is no ſuch Evi- 
dence, nor any Room for ſuch a rr 
In the Caſe of Cuthbert verſus Peacock, 1 Salk, 155. it was 

inſiſted on as a Rule, that where” a Debtor gives a Legacy 
greater than his Debt, it ſhall be intended a Satisfation, be- 
cauſe the Teſtator muſt be preſumed to be juſt, before he is 
bountiful, But the Lord Cowper ſaid, it might as well be 

reſumed that a Debtor, where there are Aſſets, intends to be 
both juſt and bountiful, So in Cranmer's Caſe, Salk. 508. it 
was decreed by the Lord Harcourt, that a Legacy, though it 
exceeded the Debt, could not be intended as a Satisfaction 
thereof; and indeed it may be preſumed, that if the Teſtator 
intended to pay or ſatisfy a Debt, he would certainly have taken 
Notes of it... ruin: GA 2 

So that, upon the whole Matter; I decree that this 30,000. 

thus agreed to be laid out in Land, ſhall be taken as Land ; 
that the Land permitted to deſcend to the Heir ſhall not be 
deemed to be in, or towards, Satisfaction of the Debt; con- 
| 1 that the Adminiſtratrix muſt inveſt this 30,000 J. in 

« Parchae, and {tl i purſuant to the Articles. ' But though N 

a 
has 


** 


theſe have provided that 5 /, per Cent. ſhall be paid until a per Cent. was 
Purchaſe made; yet it appearing to me that the Money hag directed to 
been placed in the Government Funds, which have yielded 2 
but 4 J. per Cent. I think I may with Reaſon and Equity mo- Jearing that 
derate the Intereſt, and reduce it to 40. per Cent. in Regard the the Money 
Adminiſtratrix has made no more of it. N — 


Government Funds which yielded but 4 1, the Court reduced the Intereſt to 41. per Cent. 


228 [Note; On an Appeal to the Lord Talbot, Paſche, 1935, 30,000. is 


after long Debate, his Honour's Decree was ſo far affirmed, as <v<nanted 
that the 30,000 /, articled to be laid out in Land, was by his 10 7 
Lordſhip held to be as Land; who moreover agreed, that no Money tad 
Difference had ever been made, between the Caſes where the not be laid 
Money was depoſited in the Hands of a third Perſon to be but all to- 
laid out, and where it was reſting in the Hands of the Covenan- — — 
tor: But with Reſpect to the Freehold Lands purchaſed in chaſe; but it 
Fee- ſimple, in Poſſeſſion, after the Covenant, though with laid out 
but Part of the 30,000/, and left to deſcend, theſe were by enn 
the Lord Chancellor ordered to go as a Satisfa&ion pro tanto; — 


for that it could not be intended the Lord Lechmere was obli- 2 N 
ged to lay out all the Money together; nay, it might be doubt. Covenantor 
ul, whether one intire Purchaſe could be met with for juſt dis, having 
that Sum; and though his Lordſhip bad covenanted to lay out fang Land. 
the 30,000], in Land, yet he had not covenanted to lay it which are 
out in one Purchaſe, or at one Time: But if it was inveſted left to de- 
at ſeveral Times, it would ſatisfy the Covenant, as much as if Cend. this 


laid out all together. 83 
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Caſe 33. _ Chaplin verſus Chaplin. 


wo _ a N this long Cauſe, nm, many others, were the following 
Ca 40 5 Queſtions: The Lady Hanby, the Grandmother of Porter 


Truft not to Chaphn, being ſeiſed in Fee, conveyed divers Lands to the 
be endowed. Uſe and Intent that certain Truſtees, in the Deed named, 
| ſhould receive and enjoy a. Rent-Charge of 301. — Annum 

to them and their Heirs, with Power to dif rain r the ſaid 

Rent, arid to enter and hold the Land on Non-Payment for 

forty Days; and then the ſaid Rent was to be to the Uſe of 

Porter Chaplin in Tail Male, Remainder to the Uſe of the 

ſame Perſons that had the Land in Fee. Porter Chaplin, to 

whom this Eſtate-tail was limited in the Rent, died, leaving 

Iſſue Sir Jobn Chaplin, who intermarried with the Plaintiff the 

Lady Chaplin, and afterwards died without Iſſue Male. Where- 

upon one Queſtion was, whether the Plaintiff, the Lady Chap- 

in, was dowable of this Rent of which her Huſband died 

\  » ſeiſed in Tail Male? 8 
IfaRent d And the Court held, that ſuppoſing this were a Rent cre- 230 

2 ated de novo, the Remainder in Fee whereof was extinguiſhed 

ail, wich- by a Limitation of it to thoſe that had the Land, ſuch Rent 

out any Re- being determined by the Death of the Huſband Tenant in 

mainder . Tail, and having no longer any Exiſtence, the Wife cannot be 

1 nam in Tal <ndowed of that which is not in Being; but that it is other- 

takes Wife, Wiſe where Tenant in Tail of Land marries and dies without 

if and dies TIflue; whereby that Eftate-tail is determined: For the Wife 

' 8 in that Caſe ſhall be endowed notwithſtanding, becauſe the 

1 Wie an Land is in Being, though the Eſtate- tail therein is determined, 


1 not be en- and the Dower is in ſome Reſpects a Continuance of the 
1 dowed, be- x 


1 cauſe the Thing out of which the Dower is to ariſe, is not in Being. pag . 


N eee e 
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3 


n 


Eſtate-tail. 80 if 2 Rent in Eſſe be granted to A. in Tail; — thay 


Remainder to B. in Fee, and A. marries and dies without Nent were 


Iſſue, the Wife ſhall be endowed; or if a Rent de novo be 3 
granted to A. in Tail, Remainder to B. in Fee, (which has mainder 
been [A] adjudged a good Remainder) and A. marries and over. 
dies without Iſſue ; his. Wife ſhall be endowed, | i 0 

. . Moreover, the Court conceived,” that if ſuch. a Rent de Tenant in 


the Tenant in Tail ſuffers a Recovery thereof; this Re- Rent grant- 
covery, h it will turn the Eſtatestail into a Fee, yet the 
ſame will paſs but a determinable Fee, which muſt end on the 
Death of the Tenant in Tail without Iſſue, for. the Grantor ne- over, ſuffers 
ver agreed to charge the Land any further with the Rent, and 2 z 
it would be a Wrong to the Tertenant to burthen his Eſtate fl an abt. 
with the Rent for any longer Time. See 2 Lutw, 1225. But lute, but on» 
it afterwards was diſcloſed to the Court, that the rlegal Eſtate |y a deter- 
of the Rent in Fee was in Truſtees, in Truſt for Porter Chap —_— 
lin in Tail Male; and that on his dying, the Truſt of this 
Eſtate-tail deſcended to his only Son Sir John Chaplin in Tail 
the Huſband of the Plaintiff the Lady Chaplin, who (inter al 
brought her Bill for her Dower of this Rent; and then the Caſe 
was no more, than whether the Wife of a Ceftuy que Truſt in 
Tail ſhould be endowed ? 1 tf | 146 @f $442 3 

Whereupon for the Plaintiff were cited, Firft, The Cafe of 
2 verſus Bindon, 2 Vern. 536. where 4 Woman be- 

Money to be laid out i jy to be. ſettled to the 

ſe of her Daughter and her Children, and, if ſne died without 
Iſſue, to go over. The Daughter married the Plaintiff, by 
whom ſhe had Iſſue, but ſhe and the Iſſue being both dead, 
the Money 
the Lord 
and the Plaintiff to be Tenant by the Curteſy. 
Secondly, Otway verſus , 2 Vern, 58 
ail of a Truſt of a 
the Lord to admit him, and being 


without 
— 


1d Eſtate, having 
refuſed, and having 
a Bill againſt the Truſtees to have a gurrender made him of the 


legal Eſtate, died. In that Caſe, though the Huſband was ne- 
ver ſeiſed of the legal Eſtate of the Copyhold, yet the Widow 
was decreed her Free-Bench. 1406-08 


Trouble for having c ited a Warrant, conveyed his 
Vol, III. * eee, AS 


[A] For, though the ObjeRtion is, that there can be no Remainder of 
whereof there is no Reverſion ; yet the Intent of the Party the Rent de 
novo firſt a Being for the Whole, and then the leſſer Eſtates are carved: out of 


the 
it. By Holt Ch. Juſt. Salk. 577, Weeks verſus Peach, 


n 88 1 


——ů—— 
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to his younger Son, in Truſt only to ſecure it againſt a Forfei- 
ture; and -afterwards being freed from Trouble, conveyed the 
Premiſſes to his eldeſt Son, and died. The eldeſt Son died, 

leaving a Widow and no Iſſue, where 


upon his Widow [being 232 


' nonſuited at Law, brought her Bill in Equity, and had a De- 


cree for her Thirds. | | 
Fuurtbiy, That nothing was more known, than that a Dow- 


reſs ſhall: have the Benefit of a Truſt- Term attendant on the 
Inheritance againſt an Heir, as appeared from the Caſes of The 


Lady: Dudley verſus The Lord Dadley, Precedents in Chancery, 


241. Higford verſus Higford, Paſche, 1911; Abridgment of 


Caſes in Equity," 219. and more particularly from that of (a) 


Mey verſus M illam 


7 Laſtly, It. was ſaid 20: hans ben agrerd: ahd. ſettled; that a 
Man ſhould be Tenant by the Curteſy of a Truſt; and it would 


not be pretended that there were leſs ſtrong Reaſons to be ur- 


ged in Favour of a Dowreſs. | 
But aſter much Debate and Conſideration, the Lord Chan- 
2 was of Opinion againſt the Plaintiff in this Point; ob- 
erving, Firſt; As. to the Caſe of -Sweetapple verſus Bindon, that 
it might be right to allo an Huſband to be Tenant by the Cur- 
teſy oß Money to be laid out in Land, ſince Money agreed to 
be laid out in Land, is as Land in Equity; where every Thing 
directed by a Will, or agreed by Articles to be done, is look- 
ed upon as done. Ge & „ 0% | 
»:\Secondly; ;"Ehat: in the Caſe: of Otway verſus Hudſon, the 
Deeree / was not made upon a general Rule, that [every Wi- 233 
dow. of a Ciſtuy que Truft has a Right to Dower ; but upon 
the gteat and obſtinate Delay of the Truſtee, who refuſed to 
convey, and ſtood out a ill in this Court requiring him ſo to do. 
34h; Tbat the Cafe cited from Precedents in Chancery, 
250, ſeemed a ſtrange Caſe, and a moſt extraordinary Truſt z 
for if the Father, the Ceſtuy que Truſt, ſhould have come for 
a Performance of that Truſt, he could never have recovered ; 
but the Son ſhould have held the Land diſcharged, it being a 
fraudulent/ Truſt, made to protect the Eſtate againſt a For- 
feiture- This, probably, was a ſhort Note of the Caſe for 
the privatł Uſe of ſome Gentleman, and can be of Service 
to no other. | x44 * 
60 511 . WI 0 4 ; 7 ? | ö 4thlv, 
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» 
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bi)! YA sr not: iis WE tid, K 286 
| 9 This will =_ to warrant the Reſolution of the Maſter of the Rolls in 
the Caſe of Banks —_ Sutton, "of 2. 632. For however that learned At- 
gument may be conſidered, as te to prove in general, that a Woman 
6ught to be endowed of a Truft 3 yer that e Caſe, the legal Eſtate 
was by the Will of the Dohor directed to be conveyed to the Ceſtuy gue Truff 
at his Age of twenty- one, and he living to that Age, according to the Principle 
above mentioned, his Widow was well intitled to Dower. . © 


«K % 


an Uſe was the ſame as à Truſt is now; it follows, that 


the Wife can no more be endowed of a Truſt now; then at 
Common- Law, and before the Statute, ſhe could be endowed 
of an Uſe; ſo that here was the Opinion of the whole Parlia- 
ment in the Point; that it had been the common Practice of 
Conveyancers, agreeably hereto, to place the legal Eſtate in 
Truſtees on Purpoſe to prevent Dower; wherefore it would 
be of the moſt 2 Conſequence to Titles, and throw 
Things into Confuſion, contrary to former Opinions, and the 
Advice of ſo many eminent and learned Men, to let in the 
Claim of Dower u Truſt Eſtates; that he took it to be 
ſettled, that the Huſband ſhould be Tenant by the [C] Cur- 
teſy of a Truſt, though the Wife could not have Dower there- 
of; for which Diverſity, as he could ſee no Reaſon, ſo nei- 
ther ſhould he have made it; but ſince it had prevailed, he 
would not alter it; that there did not a to be ſo mu 
as one fingle Caſe, where abſtracting from all other Cireum- 
ſtances, it had been determined there ſhould be Dower of a 
Truſt, For which Reaſon, his Lordſhip diſmiſſed the Bill as 
to ſuch Part of it as claimed Dower of the Truſt 
Rent. [D] | | 
Another Point in 


le) 27 H. 8. cap. 10. 

[C] So determined by his Lordibip in the Caſe of Caſeburn verſus En- 
lib, about this Time, on an Appen 
| (DJ Arty in 3 2 8 
1735-6, before the allet, the ſame Point coming in Queſtion, 
Attorney General and Mr. Fazakerly, who were of il with the 
dow, apprehended it to have been ſo clearly ſettled by the above Reſolution, 
that they both declined ſpeaking to it. | | 


Huſband 
may be Te- 
nant by the 
y of a 
Truſt ; tho 


as Tenant 


bepherd verſus Shepherd, heard in March, for Life is 


i T De Term. E Hillarn, 1733. 
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on himſelf, and the Heirs Male of his 
his Brother Thomas Chaplin, in [Tail Male, and died, leaving 
Iſſue one Infant Son, who ſuffered the Intereſt to incur on 
the Mortgage for ſeveral Years, and died juſt before he came 
of Age, leaving a Perſonal Eſtate: agg ve it was ob- 
jected, that the Executors of the Infant Son, ſeeing their Teſ- 
tator took the Rents and Profits of this Eſtate, ought to keep 
down the Intereſt, the rather, for that he never had it in his 
Power to bar the Remainder by a Recovery. E 
Lord Chancellor : There is/ no Precedent of a Tenant in 
Tail being obliged to keep down the Intereſt on a Mortgage : 
A Tenant for Life is, without Doubt, compellable to do it; 
but as a Tenant in Tail has an Eſtate, which may laſt for 
ever, and the Remainder over is not Aſſets, nor regarded in 
Law; and as ſuch Tenant in Tail has a Power over the Eſ- 
tate, to commit any Waſte: or Spoil thereon, a Court of E- 
quity has never injoined him to keep down the Intereſt, 


© Wherefore his Lordſhip refuſed to make any Order upon the 


Executors of the "Tenant in Tail, to pay any Arrears of In- 
tereſt, though it appeared there was near twenty Years In- 
tereſt due, and though, in this Caſe, the Tenant in Tail died 
during his Infaney, and conſequently before it was in his 
Power to have barred the Remainder by a Recovery. 


Caſe 54. 8 IP, rotteſley verſus Bendiſþ. 
Lord Chan- | 2 Cy f : 
cellor I albot. h 3 Exception s fo the Maſter's Report. 


S* Hugh Wrotteſſey, by his Marriage Settlement, ſecured 
to his Dauphters that he ſhould have by his Lady, in 
Caſe of no Son, 8000 l. amongſt them, payable at their Ages 
of Twenty-one, or Days of Marriage, [which ſhould firſt 
happen; provided, if any of his Daughter! ſhould, after his 
Death, marry under her Age of Twenty- one, and without 
the Conſent of her Mother, that then ſuch Daughter ſhould 
Jorfeit her Portion, which ſhould go over to the other Daugh- 
ters. The Father died, leaving no Son, and four Daugh- 
ters. 1 : | 
The Defendant Bendiſb married one of the Daughters, and 
(as was pretended) without the Conſent of the Mother; 
whereupon the other Daughters brought their Bill againſt the 
Defendant, the married Daughter, and her Huſband, and 
thereby among other Things they aſked the married Daugh- 
ter, whether ſhe married with her Mother's Conſent? 

The Defendants did not demur to that Part of the Bill, but 


ſubmitted to anſwer; and the Huſband anſwered even to 
| | ſome 
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ſome Circumſtances af the ey as that he tobk it he 
was encouraged by the Mother in his Addreſſtes tu the Daugh- 
ter, and that the Mother knew of it; but the Daughter, hia 
Wife, did not _— to — Point, whether ſhe did not mar- 
ry withaut her Mother's Conſent; Upon which Exceptions 
being taken to her Anſwer the Pl ay; was: F 
cient ; and now Exceptions were taken to the Maſter's Res 
port; which coming on to be argue, 

It was objected, that the Wife was not bound to anſwer :; 
for if ſhe did, yet her Anſwer could not be read againſt the 


Huſband, nor could ſhe be a Witneſs againſt him; wherefors 
it was a vain Thing ta inſiſt upon her Anſwering, when ſuck . 


Anſwer could not be made Uſe of, after it l cada uh 
being no more to be regarded, than the Anſwer of an Infant. 
Beſides the Wife is ſuppoſed to be ſub Poteffate Viri, and not 


to anſwer freely. 5 . 
[To which it was replied, that the ſame Argument might 
be made Uſe of againſt a Feme Covert's Anſwering any Bill,” 
when made a Co-Defendant with her Huſband, which is cons! 
trary to all Rules of Practice; and therefore this QbjeCtion/ 
ought not to prevail, Moreover, the Wife might ſurvive her 
Huſband, in which Caſe her Anſwer might be read againſt 2 
herſelf; and that this Caſe differed from that of an Infant's An Infant's 
Anſwering ; where, it is true, the Anſwer cannot be read Anſwer can 
againſt ſuch Infant, (and yet it has been ſometimes ordered, not be given, 
that an Infant ſhould anſwer, notwithſtanding his Infancy ;) 1 
but the true Reaſon, why the Infant's Anſwer is not to be — it 
read againſt him, is, becauſe in Reality it is E] not the Any nat the In- 
Vol. III. | U*u x i er fant's An- 
* 1 At ſwer, but the 
Guardian's, 


[E] An Infant's Anſwer by his Guardian is not Evidence againſt him, 
becauſe the Infant is not ſworn, and it is only for making proper Parties, 
Carthew, 79. And where an Infant is Defendant, the Service of the Subpans 


Vol. II. (643-) Taylor verſus Atwood. a Defendant puts in an 
Anſwer to a Bill brought by an Infant, who does not reply to it, in ſuch 
it ſeems, the Anſwer muſt be taken to be true, in Regard "the'! 


neſſes to prove his Anſwer : And he ought not 
the Plaintiff, So ruled at the Rolls, with ſome Warmth, Sir 
* in the Caſe of Thurſton and Dechgir, an 78 N 
x", Trinity, 1733. In which the Reporter was of Council with the 
tiff, and much oppoſed the Reading of the Anſwer 3 ſor that the Plainti 
ing an Infant, could admit Nothing, and it might be very miſchievous, i 
by &eaſon of the Neglect of the Plaintiff the Infant's Guardian, or Pre 
chein Amy, in not putting in a Replication to the Anſwer, fuch Anſwer ſhoyld 
be read, and admitted to be true, though neyer ſo detrimental to the In- 
ſant's Inheritance, [de guere, 


2's - 7 — 1 * 
reported inſuſi t 


E eat, 


— 
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e 
rot the Infant; and the Infant may know Nothing of the 
Contents of the Anſwer put in for him by his Guardian, or 
may be of thoſe tender Tears, as not to be able to judge 
of it. mi garner TH - 2 
— - [Lord Chancellor : I do not now give any Opinion, whe- 238 


fendants to ther the Anſwer may be tead againſt the Wife, when diſ- 
a Bill; the covert, or not; but as in all Times heretofore the Wife, as 
Feme muſt well as the Huſband, has been compelled to anſwer, I would 
2 tho' not take upon myſelf to overthrow what has been the conſtant 

alert. R e OREN 1 | | 3 


cannot be e canmots. 


the Huſband, but may {poflibly) be read againſt her, if ſhe ſurvives. 


" Then it was objedted, that this Anſwer of the Wife tended 


to make her liable to a Forfeiture, which in {d) no Caſe 
would be aſſiſted in a Court of Equity; that had the Defen- 
dants, inſtead of Anſwering, put in a Demurrer, it muſt have 
been allowed; and it would be very hard to make this Miſ- 
take ſo extremely penal to them. = 7 | 
But in this Lord Chancellor: I ſhould. have made no Queſtion, if the 
Caſe the Defendants had demurred, of allowing the Demurrer; but 
Feme not they having ſubmitted to anſwer, and the Huſband having 


bound to att" an{wered as to bis Marriage, that the Wife's Mother knew 


ſabjefting of the Courtſhip, and having fully anſwered the Bill, and 
her to 1 


feiture, tho” omewhat. doubtful how to determine. But at length, 


lag ſubmit. conſidering that this Bill was to intitle the Plaintiffs to a For- 
ted to an- feiture; which Word Forferture was the very Word uſed in the 


ſwer. Deed; and fince the Wife was in Danger of having that forced 


from her, by the Compulſion of a Court of Equity, which 
might occaſion the Loſs of the whole Proviſion made for 
her; and all this, in the Caſe of a Forfeiture, ſo little favoured 
in this Court, againſt which, in many Caſes, Relief is given, 
unleſs where there is a Deviſe over, (as in the preſent Caſe;) and 
it being a Condition which, by the Eccleſiaſtical Courts, is held 
[void in all Caſes, the Rule being there, that (e) Maritagium 
debet eſſe liberum : Under theſe Circumſtances his Lordſhip ſaid, 
he could not reconcile himſelf to the compelling a Wife to 
confeſs that, | hm ſhe 3 forfeit all ſhe had in the 
World ; and that, though the 
as they ſhould have done, yet, the Caſe being now fully be- 
fore him, it ſeemed not agreeable to the Rules of Equity, to 
make the Defendants ſuffer ſo much for the Miſtake of their 


Council. Whereupon the Exception to the Maſter's Report 


was allowed, and the Anſwer held to be ſufficient, 
Selon 


(4%) See Salk. 550. 1 Vern. 60, 109, 110. (e) See Vol. II. 528, 531. 


the preſent Exception being to the Wife's Anſwer only, I 
am 


efendants had not demurred, 
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Sellon verſus Lewen. n 


to the whole Bill; and the Court, on arguing the Plea, dant pleads 
ſaved the Benefit thereof, ordering, that it ſhould” ſtand for to the whole 


an Anſwer ; but it was not ſaid, one Way or other, whether Bill, and on 


ordered to 
ſtand for an Anſwer, without ſaying one Way or other, whether the Plaintiff mi 


might ex- / 
cept ; the Plaintiff cannot except, for that the Court, in ſaying the Plea ſhall ſtand for an 
Anſwer, muſt be intended as Bp a ſufficient Anſwer ; an inſufficient Anſwer being 
a3 none. | | 


Aſter this, the Plaintiff put in Exceptions to the Anſwer 
hs Fice' to: e an Anſwer ;-and that the 
Court, in faying it ſhould ſtand for an Anſwer, muſt have 
intended a common Anſwer. But the Defendant moved to 
diſcharge the Exceptions, as irregular, inſiſting, that the 
Plaintiff can in no ſuch Caſe except to the Anſwer, unleſs 


there wt br N ſo to do, or unleſs 

(OR es) it is ſaid, as to ſuch Part of it, as is not 
tter of Account. - | & I 

240 {On the other Side it was objected, that of Courſe the 

Plaintiff has Liberty to except, unleſs where the Court does 

by expreſs Words take it from him; and that in the preſent 

Caſe it would be a great Hardſhip on the Plaintiff, if he 

2 have the Benefit of a Diſco very from the Defen- 
t. | | 


The Lord Chancellor doubting as to the Practice, ordered 
Precedents to be looked into, and that the Regiſter ſhould 
ſatisfy the Court, what had been the Courſe in ſuch Caſes, 
and that it ſhould be moved again. . 

Accordingly this Matter was moved the firſt Day of next 
Term, when, on producing Precedents, the Lord Chancellor 
held, that when the Court orders that the Plea ſhall ſtand for 
an Anſwer, without ſaying more, it muſt be intended a ſuffi- 
cient Anſwer, an inſufficient Anſwer being as no Anſwer (Y. 
Wherefore, this being taken to be a ſufficient Anſwer, and 
no expreſs Liberty to the Order to refer the Excepti- 
ons, and the Exceptions ves, were di — Caſe 56 


Martin verſus Kerridge. hare ——— 

MANN had recovered a Decree for 1300 J. againſt the In , 

Defendant Kerridge, and had ſued out an Attachment, Busen be 
returnable Defendant, 

but alſo his 


| (/) bee the Cale of Howting verſus Creot, Vol. II. 338. 


8 | ; __-_ celler Talbot. 
HE Plaintiff brought his Bill againſt B. who pleaded The Defen- 


the Plaintiff ſhould have Liberty to except. * 


REY x Wo + Plea, it was 


Lands and. 
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continues in 
Priſon with- 
out paying 
his Debts, 


Caſe 57. 


Lord Chan- 
Cc ellor Talbot. 


An Agree- 
ment was 


ſigned by the 
Parties, and 
by Conſent 


returnable laſt Term, againſt him, and on Nen eff inventus 


Goods are returned, took out an Attachment againſt\him, returnable the 
row Og next Term, On which [Attachment the Defendant being 2 Al 
tion; but no taken, turned himſelf Over to the Fleet and the- next Day | 
Sequeſtration (being the firſt Seal after Hillary Term) upon a Certificate of 
les, cill the |" the Warden of the Fleet, that he was a Priſoner. there, the 
3 Matter having been moved, the Lord Chancellor granted à 
of the At- Sequeſtration, and this Order was drawn up, and the Sequels 
— tration ſerved. ih, 
ut, on j 
which the Body was taken. 33 | N : L : 
N | ; WI. 6a #J 
The next Seal I moved the Court to diſcharge the Order 
for the Sequeſtration, for that the Attachment, on which the 
Defendant was taken into Cuſtody, was not returnable until 
the next Term, all which Time the Defendant had to pay 
the Money , and it is a moſt tranſcendant Power exerciſed by 
the Court of Chancery, beyond what the Common Law al- 
lows, that the Plaintiff in this Court ſhall take the Body, and, 
while that is in Execution, ſeiſe the Land alſo; but that ſtill 
this muſt be, when the Defendant lies obſtinately in Priſon, 
and ſpends his Eſtate, there without paying any of his Debts, 
under which Circumſtances it might be reaſonable the Plain» 
tiff ſhould: have a Sequeſtration; whereas in the preſent Caſe 
it did not appear before the Return of the Writ, whether the 
Defendant. would or would not pay the Money, and he had 
that Time to redeem his Perſon. Sli 
W Lord Chancellor + Until the Return of the Writ, it is quite 
that a Seque- uncertain whether the Defendant will pay the Money or no; 
ſtration and though it may be reaſonable, where the Court finds that 
| _ n a Priſoner obſtinately continues in Priſon, there ſpending bis 
taken into Eſtate which ſhould go towards Satisfaction of his Debts, 
Cuſtody, by though it may, I ſay, in that Caſe be but juſt to let his Cre+ 
8 _ F ditors have ſuch Eſtate ; yet this Practice with Regard to the 


Sequeſtration, as it is in its Nature ſomewhat extraordinary, 
og not to be extended; for which Reaſon, on Debate 
0 


the Matter and hearing Council on both Sides, the Order 242 


for the Sequeſtration was diſcharged. (g 
Buck verſus Fawcett. 


[ | PON a Bill brought in Equity, the Plaintiff and De- 
fendant entered into an Agreement, which was ſigned 

by the Parties or their Clerks in Court, and ee 
* ee 


made an Order of Court, to ſubmit to ſuch Decree as the Court ſhould make, and neither 
Party to bring an Appeal ; yet the Cauſe allowed to be re-heard. | 


Funk han. Ca. 91. Hyde verſus Pettit, of the Riſe and Progreſs of Sequeſtra- 


& 
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Conſent made an Order of Court, .* That hoth Parties would 
« ſubmit to ſuch Decree as the Court ſhould make in this 


- « Cauſe, provided it ſhould be on ner, and not on 
* 


_ « any Miſtake in the N and 
: au 


x Party ſhould. 


made. Whereupon the Party, againſt ur hom the Decree was, 


24.3 


netitioned for a Re-hearing, which being ſigned by Council, 
_y was ordered by the Lord. King, who made the 
Deer . 0 N * 


And this Day a Motion was made to diſcharge the Order 
for a Re- hearing, ſeeing the Party petitioning for it had enter 
ed into an Order by ent to ſubmit to the Decree, and 
not to appeal; that though an Appeal is a Matter of Right, 

t it is equally a Matter of Right, that the Party ſhould 
2 it in his Power to give up ſuch. Liberty of appealing, 
and, if he thinks fit, to debar himſelf thereof; that as he 
. Errors at Law, ſo might he alſo releaſe Errors 
that 


in Equity, Nay, it was the uſual Terms for an Injunction, 
Party ſhould bring no Writ of Error; that it was as 

reaſonable one ſhould bind himſelf from Re-hearing, - as from 

Appealing ; that this was in Effect (ſubmitting to an Arbi. 

tration, and that the Award of the 2 ſhould be final 

and binding; and was more particularly proper in the principal 

Caſe, where the Decree was to ſell a | $i Eftae. which, 

by the Delay of Re-hearing, might happen to be eaten up 

with Intereſt ; and the Agreement being the voluntary Act of 

the Parties, ought to be binding. Bs 
Lord Chancellor : This Order is of a very ſingular Nature; 

inſomuch that had the Agreement been diſcloſed to the Court, 

I hardly believe ſuch Order would have been made, Until 

a Decree is ſigned and inrolled, all Matters are open, and if 


there be any Error in the Decree, it is fitting the Court ſhould 


have an rtunity of amending it ; which is ſtill more rea 
ſonable in the principal Caſe; as my Predeceſſor, who heard 
the Cauſe, has ordered a Re-hearing, and thereby ſhewn, he 


was not ſatisfied with the Decree, Let the Order ſtand for a 
Re-hearing, a 5 


Jones verſus Thomas, Caſe 38. 
þ. . Le 
IN a Plea of a Purchaſe, the Defendant in his Denial of aller Talbot. 
Notice, denied that at the Time of making his Purthaſe, In a Plea of 
and paying his Purchaſe Money, he had any Notice of the = Purchaſe it 
Plaintiff's Title, G. „„ 
Vor. III. X x | s The 8 
11 
the Time of the Purchaſe be had no Notice, without ſaying, or an Time before 


De Ter m. S. Hillaris, 


The Attorney General bjeed, that this was not 4 
Denial of ' Notice; for it might be, he had Notice Sa 


before, though he had no Notice af the very Time a the Pur- LF 


chaſe; and in e Vase, 
would not be 


Notice, and 
if it ſhoulda 
uſual way of 
at, or any 


be had Notice onl 
ing is, that the Deke 


9 


Defendant might 
ble to a Conviction of Perjury, 
before. Beſides, the 2 
endatit had no on. gh 
Time before, che making of the Pürchaſe. 

Lord © Chancellor : Notice before, 


forget the 


is Notice at the Time 01 


the Purchaſe, and the Party will, in ſuch Caſe, on its 


made 


appear that he had N dice before, be liable to be d. 


victed of Perjuty. Wherefore" the Plea ir welf enough, 


withſanding this 


Y: ; [* 1 3 ' 21 1 1 12 


n N e ok 


[F) fa al] Cates 9 ofa Plex of a Pui 


muſt be denied, 
deny it either by the Plea 


oy 
22 Lord 
determined by the 


e ul PLL LP. 


though not charged 


4s 7 Wo 


Negative, viz.\ That he had 

lotiee both in the F 
Hill. 1719. , 

King,” * the Caſe' of + Apr 
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** the Defendant is not to prove 

er, it ſeems beſt to deny 

the Lord Ri verſus Curzton, 
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„ ſettled his Eſtate in Linculuſbire to the Uſe of himſelf was raiſed 


8 


for Life, Remzinder as to Part to his * for Life,” Remiain- or Daugk- 


der to the firſt; Se. Son of the in" Tait Mate, Re- on, () | 

mainder to Truſtees for 00 Vears,' in that if the ſaid 10,000 J. | — = 

Porter Chaplin ſhould have no Inne Male by the Marriage, or with a Pro-' 

ſhould have Iſſue Male that ſhould' die without Ide Mate be- the Fer 

fore their Age of ' twenty-one ;/\ then the Truſtees ſhould raiſe b | 

10,000 J. for the Daughters of the Marriage, ipayable at eigh- Will ould + 

teen or In which ſaid: Settlenicht there was a Pro- give or les © 

viſo, that if Porfer Chopin (ould, by Deed br Will, give or be- is Sum of | * 
any Sum, of Money to his Daughters, which ſhould be his add _ 

actually paid to them; then ſuch Money, if equal, ſhould'be.aSa+ Daughters, 7 

1 that it ¶ hould go towards Satisfaction it ſhould be 

their Portions; — ——— 

or Wildecks den; withRemainder to himſelf in Fee, Father leaves 


* tu k. n 0. Land to the 
4 * wn hs "Daughters of the Value af 10,000 1, this no Sar'vadtion. 


| Subſequent to the Marriage, the ſaid Porter Chaplin charg- 
ed the ſaid Term of 500 ears with additional Portions . 
20,000 J. to Daughters, if no Son, but ſubje& tothe ſame --- - 
Deine Portions ware ſecurad te bis ay 
After warde res Porter Choplin having theee Denghters.. and one 
Tnfant Son by this Marriage, did by his Will in 1718; deviſe 


Lands of 200 J. per Ann. a"! Locks Sir Gyorgy La, oy 
ce, 


— 
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De Term. Paſche, 1734. 


Money and 
Land go in 
a quite dif- 
ferent Chan- 
nel, and 
therefore the 
one nat to 
be taken in 
Satisfaction 
for the other. 


Fee, in Truſt for his three Daughters and their Heirs equally, 
leaving it intirely to his ſaid Truſtee to ſell and diſpoſe of the 
Premiſſes, or otherwiſe to order or manage the ſame, as he 
ſhould think moſt for the Benefit and Advantage of his ſaid 
three Daughters, to whom he gave a Legacy of 1000 /. toge- 
ther with the Reſidue of his Perſonal Eſtate. Porter Chaplin 
died, leaving Iſſue this Infant Son and theſe three Daughters, 
The Son married, and died about the Age of twenty Years, 
leaving his Wife privement enſeint, which proved a Daughter, 
ſo that he died without Iſſue Male, whereby the Daughters 
became intitled to this 20,000 l. charged upon the Land. Soon 
after the Death of Porter Chaplin, there was a Decree for the 
Sale of the Lands deviſed for the Payment -of the Teſtator's 
Debts and Legacies  - 

It was admitted, that the Legacy of 1000 J. and the Sur- 


mu of the Perſonal Eſtate, whenever it was paid to the three 


aughters, ſhould go towards Satisfaction of the 10,000 l. and 
10,000 J. Portions:{g {&tuxal d them as aforeſaid ; but it was 
moreover argued, that the 200 J. per Ann. in Land deviſed to 
ir George Thorold, in- Truſt for the faid three Daughters, [as 


| 7 4 A * 4 2 was Money's Worth, and might the very next Day after 
4 1 . 7 A he Teſtator's Death be turned into Money, was within the 
2 2 e. | / eee the Proviſo, which intended only that the Daugh- 


ters ſhould be advanced with Portions among. them amount- 
ing to 20,000 J. and that this was the ſtronger, ſince the De- 
cree obtained for the Sale of the Land, whereby the ſame was, 
at leaſt in Equity, turned into Money. N 

Lord Chancellor : This Proviſo ſeems to be little more than 


What is implied; for when on a Marriage a Portion is ſecured 


to a Child out of Land, and the Parent gives the Child a 
Portion [in Money] equal to what is ſo ſecured, it ſhall by Im- 
plication be a Satisfaction; and if not equal, yet a Satisfac- 


tion pro tanto. But here the Father. has limited himſelf, and 


aſcertained the Satisfaction, (viz.) That it ſhall be Money, 
Money aftually paid; and when the ſame Man, that has re- 
ſtrained the Satisfaction to Money, gives Land in Truſt for his 
Daughters; this can no more be ſaid to be Money, than Money 
can be termed Land, (a) which is alieni Generis, and goes in a 
quite different Channel; for Inſtance, the Money would go to 
the Daughters Huſbands, but the Land to their Heirs. Sup- 
poſe there had not been any ſuch Proviſo in the Settlement, 
then the Land given to or in Truſt for the Daughters would 
have been no Satisfaction; and if ſo, the Proviſo makes till 
ſtronger againſt ſuch Conſtruction, in that it expreſly confines 


(a) See particularly the Caſe of Eaftwoed verſus Winch, Vol. 2. (616.) the 
Opinion of the Maſter of the Rolls expreſs to this Purpoſe. 
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the datisfaction to e iu icularly declares what tha 
be-a Satisfaction, which inp a Negative, (viz.) That 
nothing elſe ſhall. 80 if the Teſtator had bequeathed a Term 
for Years, or ſome Goods to his Daughters, theſe ſhould* not 
have gone towards Satisfact on of the 20, 000 l. Neitker will 
the Decree for the Sale alter the Caſe 3 for if this de to be! 
looked upon as a Satisſaction, it muſt have been ſo at the Time 
of the Death of the Teſtator, or not at all. Now, at that 
Time, this being Land deviſed, could not haue been ſo taken; | 
and if the Truſtee, who by the Will is directed to act in eve 

Thing for the Benefit and Advantage of the 3 1 s, ſhould, 

by turning the Land into .make: that 8 


Which ocherwiſe would not haue D ach e Proceeling is' 


249 


a Truſtee would be acting the very reverſe: of what the Teſ- 
tator direQs, and a Breach of Truſt, Beſides, the 
coming into ſuch an Interpretation of Wills, would create the 
catelt Confulioo, by evings Latitade dad) Bade bon — 
make a new Will, and would introduce the ne 

tainty in the Conſtruction thereof. - 

"Wherefore the Lord Chancellor with ra Clearneſs 7 
termined, that the Land deviſed by Porter Chaplin, in Truſt 
far the Daughters, ſhould not be conſtrued I On 
Satisfaction of the 10, o00 J. and 10,0001. Portions, _ or 
ew i cg „ Sc 


bean. wein Fes. 4 AD | +++; Caſe bo, 
; | . Los ow: 


HE 5 eee 43 A. The C 
nounced, but had yet been in the Truſt, ac- The Count 


cirding tothe Requeſt of the Teta, ſhould have any additi- n Executor 


coal Conſideration when he had an expreſs Le ; or Truſtee 
his Aſt , 7 Ne N for bis Time 


ly , 
behave there lover Kaya 8 Neither wil Ln, 
Executor renounces, and yet is affiſting to the ip nor even though it appears, 
1 eee 


Robert Peet 2 conſiderable 8 and Mercer at Apt: 
flonebam, in Sufe Polt, made his Will in Ofober, 15 10, W 


by he deviſed the Surplus of his Real and Perſonal Eltzte to his 
Grand- children, and appointed the Pett, who had 
been firſt his Servant, 1 afterwards his Journeyman, toge- 
ther with one Larkin, Executors, giving to each * of his Exe- 
Vor. III. Yy cutors, 


— 
"4 
. „ 
9 


RY 5 
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cutors 100 J. fot theit Trouble about the Execution of their 
Truſt; and directing, that if the Defendant Lariin ſhould re- 
fuſe the Exocurorſhipi he ſhould loſc his Legboy; but if che 
Defendant Pett ſhould: refuſt to take on him che Executorſhip, 
chat he ſhould haye his 100. paid him, provided he would 
—— and aſſiſting in the Management and Execution of the 
Truſt Larlis only proved the Will, andithe Defendant Pere 
rendunced che Exccutorſhi r 
On a Bill Brought by the Plaintiffs, the Grand- children, 
inſt the Executors, for an Account of the Perſonal Eſtate, 
Defendant Beit was allgmed his 100 J. Legacy: But he 


likewiſefinfiſted to have 400 /; {more for his extraordinary Pains] 250 


Trouble, and Expence of Fime in and about the Affairs of 

the Teſtator, particularly for having made up ſome very intri- 

cate Accounts, and got in ſome deſperate Debts; and there Wa 

ſome Proof that the "Defendant. Petit 3 benefited the 
$ 


(ie himfelf bein 


This Cauſe was firſt heard before the Maſter of the Rolls, 
Sir Joſepb Jelyll, who declared it to be a Rule fo ſettled, that 
a Truſtee, or Executor in Truſt, ſhould not have any Allow- 
ance for: bis Care and Trouble, ' unleſs there were ſome particu- 
lar Words in the Will for that Purpoſe, that he could not break 
into it; and that there was the leſs Occaſion to do ſo in the pre- 


ſent Caſe, as the Teſtator had here given the Defendant an ex- 


reſs Legacy of 100 J. for his Care and Trouble; ſo that the 
eſtator himſelf had ſet an Eſtimate and Value upon it of 100 /, 

_ ſince the Defendant had accepted, the — could not 
encreaſe. 5 k e ME, We iy 
From this Decree there was an Appeal to the Lord Chancel- 
lor, before whom it was inſiſted by the Attorney and . Solicitor 
General, (who had both ſigned the Petition of Appeal) that the 
Defendant Perf e Snag can the, Executorſhip, - and the 
other Executor only having proved the Will, the Defendant 
Pett was as 2; Stranger; and in Regard he appeared to have 
done theſe eminent Services to the Eſtate, ſo much to his own 
Prejudice, he was intitled to a Quantum meruit, in the ſame 
Manner as if he had not been an Executor : So that this was 
out of the common Caſe, and to be conſidered as if the De- 
fendant had been employed in the Nature of a Bailiff, . Fc. for 
which [Reaſon it, was prayed, that the Maſter might be directed 251 
to have Regard to, and make ſome Allowance for, the great 
Trouble and fucceſsful Pains taken by the Defendant, in Re- 
lation to the Affaire of the Teſtator. 


Lord 
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Lord Chancellor : It is an eſtabliſhed Rule, that a Truſtee, 
Executor, or Adminiftrator; ſhall have no Allowance. for his 


Care and Trouble: The Reaſon of which ſcems to be, for that 


on theſe Pretences, if allowed, the Truſt Eſtate might be load- 
ed, and rendered of little Value. Beſides, the great Diffic | 
there might be in;ſettling and adjuſting the nn 'of fuct 
Allowance, eſpecially, as one Man's Time may be more valua 

than that of another; and there can be no Hardſhip in this Re- 


3 


ſpect upon any Truſtee, Who may chuſe whether he will ae. 
cept the ruſt, or not. The Defendant's Renouncing the Wye, — 
Executorſhip is not material, becauſe he is ſtill at Liberty, when- = — = 


key er. he pleaſes, to accept of the rig otherwiſe, if cutors, > 
both the Exccutors had renounced, and the Ordinary had the re- one renoun- 
vpon granted Adrajniſtration- And. if this were to make any 4. Tien 0. 
Diderence, it would be an Art practiſed by Executors. to get accept of the 


themſelves out of this Rule, which I take to. be a reaſonable Executor- | - 


e, and to have long prevailed, . But further; in the preſent ip ; ec, 
C: e, the Teſtator — y his Will expreſl Jirected what ſhould wes both | 
be the Defendant's Recampence for his Trouble, in Caſe of tho; in this 
his refuſing tlie: Executorſhip, * that he ſtill ſhould have Matter, the 
the 100 J. Legacy, to which I can make no Addition. Hows . 
ever, it being an hard Caſe, let the Defendant take back the fa cher gt 


Depoſit, [AJ Civilians, the 
ing, that a Renu 0 tho only by o them, is p 
321, Hews and Bruns v. Lord Patty. x 1 peremptory. See Salk, 


W Stonebosſe, 


A] An Executor in Truſt, who had no Legacy, and where the Executi- 
400 Truft was likely to be attended with Trouble, at firſt refuſed, but 
afterwards' agreed with the Reſidusry Legatees, in Conſideration of 100 Gui- 
neas, to act in the Executorſhip, and he dying before the Execution of the 
Truſt was compleated, his Exccutors brought a Bill to be allowed theſe. 100 
Guineas out of the Truſt Money in their Hands, inſiſting, that the Reſid 
Legatees might as well make a Contract with the Executor touching the Sur- 
plus, (which was their own Property) as the Teſtator | himſelf z and that no 
Harm could happen thereby to the [Truſt Eſtate,” But the Court ſaid, all Bar- 
gains of this Kind ought to bediſcouraged, as tending to eat up the Truſt ; and 
'here the Executor had died before he had finiſhed the Affairs of the Truft : 
Wherefore the Plaintiff's Demand was diſallowed. Gould verſus 

Mich, 1142, at the Rolls: And it ſeems to be owing to 1 which 
a Court of Equity entertains of an Executor or Truſtee, that if they com- 
nd Debts or Mortgages, and buy them in for leſs than is due thereon, they 
| ſhall not take the Benefit of it themſelves, but other Creditors and 
ſhall have the Advantage of i', and for want of them, the Benefit ſhall go to 
the Party who is intitled to the Surplus. "whereas, if one who acts for himſelf, 
and is not in the Circumſtances of an Executor or Trultee, buys in a Mortgage 
for leis than is due, or for leſs than it is worth, be. ſhall be allowed all that is 
due thereon; See Salk. 155, Thus in the Caſe of Baldwys verſus Banifter, 
heard at the Rolls, Paſche, 1718. Tbe Caſe was, A Mortgagor-in Fee died, 
and the Mortgagee bought in he Morgagor's Wiſe's Rightof Dower, De- 


„ 
5 


- 
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vir Joſeph © Evelyn. ; 
Jekyll, Aa- 


1 of the 


4 E, Lady no of? by = of 4 Jn ur a 
166. per : 4 

One deviſes Char 52 Thomas Dalton, Eſq; (late Lord Chief Baron of the 
eee ic Er er in Ireland) and his Heirs, in Truſt to pay ſeveral 
ſold 3 „ Sams to ſevetal Annoitants, for their Lives, and after their 
— Death to pay 300 /. to the Plaintiffs, 300 J. to B. and 2000. 
mounting to to C, and if the ſaid Rent - Charge chould ſell for 1000 J. then 
— ti the Teſtatrix (who died ſoon after maki pher Will) gave the 
Charge further Legacy of 100 J. to B. and f 100 f, to C. All the An- 
ſhould ſell nuitants were dead, the laſt of 199 died the 24th of March, 
bor rooo . 1922, and the Lord Chief . Baron Dalton, the Truftee, was 
ws ink 57 dead, © having” left an Infant Son and Heir. The Plaintiffs 
— brought this Bill ta compel a Sale of the * ng to 


of 200 l. be paid their op J. and Intereſt. 
the Rent - 


Charge ſells for above 800 J. 1d le tan 10001. what econ tho en belong 
the n . © | 


: 


83 Opening the Pleadionn 23s the Maſter of the Rolls ſtarted 
this Queſtion; Su es the Rent- Charge ſhould ſell for above 
1 


800 * and leſs ooo J. which, probably, may be the 
Caſe, who will be intitled to the Surplus beyond 800 /. To 
which it -was anſwered by the Council, that in the Caſe ſup- 
poſed, as the Heir was diſinherited, and the other Legatees had 
no Pretence to claim more than their Le ies, the Monies 
produced by the Sale, which "mayor 00 J. and fall ſhort 
of Beten to be diſtributed in Proportion to the Lega- 
tees B. and C. 


h Nothing appears to be aid in the Will to that Pur- 
12 ; 6 that to admit ſuch ConſtruCtion, would be to make 
a new Will. Wherefore, as to all the Monies ariſing from the 
Eſtate deviſed to be ſold, and not diſpoſed of by the Teſtatrix, 
there muſt be a reſulting Truſt for the (5) Heir conſequently, 
if the Rent-Charge = ſold for above 800 J. and alter 1000 ol 
all the Monies exceeding the 800 J. muſt 728 to the Heir 
at Law. k 

| n 


"and; that the Heirof the „ On his 8 a Bill to redeem, ſhould 
have the Benefit thereof, on this Principle, that the Mortgagee us but a Truſtee 


- for the Mortgagor after his Money paid. So in the Caſe of Powell verſus 


_ Glover, Mich, 171, at the Rolls, where a Guardian compounded Debts, 
| Decreed, it be for the Benefit of the Infant. 


: (by See the Cafe of Cruſe verſus Barley, ant' 22. 
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1. Paſche, 1734. 
In the next Place it Was inſiſted, that whereas theſe Lega- 
cies were given out of a Fund that yielded an (c) annual Pro- 
fit, , this Rent-Charge, the Legacies ought to carry 
Intereſt from the Death of the ſurviving Annuitant, who died 
on the 24th ren 17322 3 * * 
354, then it muſt be only in portion to what the Rent-Chary - 2 1 
brings in, not more; and if there be a Surplus beyond the In- Rent- 
tereſt, that muſt go to the Heir at Law. And with Regard Cbarge ſhall 


* 
" 
: 
*' 


does not ſay, the Teſtator ſhall fign his Will in the Preſence of 
three Witneſſes, but requires theſe three Things; Firſt, That 
the Will ſhould be in Writing; 2dly, That it ſhould be figned 
by the Teſtator ; and, 39; That it ſhould be ſubſcribed by 
three Witneſſes in the Preſence of the Teſtator. * 
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LET £ F " ai Saf} F TELLS" 7, "(44 37 810 
: a | $21 70 
Fer) 


J . had 4 Patent granted to him by dhe Crown, for the e- Tabb. 
ſole Printing and Selling a Book of Architecture, intitled, - 
Grbbs's Defigns. Upon filing the Bill, the Plaintiff, the Pa- 
tentee of this new Book, obtained an Injunction againſt the 
Defendant, who had printed the ſame; and on coming in of 52 
the Anſwer, it being moved to diſſolwe the-InjunQion,. Aﬀfidas fr . 
vits were allowed to be read, in order to ſupport the Injunction, che Patentes 
* * * A 
Invention, on a Motion to diſſol Injunction on coming in of the. Anſwer. by 
| there is a Grant ofa new ene fall Va | 4 | — Res 
intitle another to break in upon the Patent. 80 in the Ouſe ofa Grant of dhe ſole Printi 


. nting 
of a Book to the Author, who takes whol Paragraphs from another Book, this not material 
for x gay be vcell e wats nw 5 | | 

OL, : 2 ; 


(e) See as to this Point the Caſe of Maxwell v. Nottenball, Vol. 2. 26. 


Pawan ä 
3 +. 


Di Term. Paſche,, 1284. 


88. Account of the great, Prejudice that — accrue to = 


Party, were. the Injunction to be diſſolved, and the Book al- 


lowed to be diſperſed and fold by the Defendant... * 


And in this Caſe it was held by the Court, that a ſmall Va- 


riation of the Invention would 185 intitle the Defendant to 
break in upon the Patent, in Regard, at that Rate, any Grant 


of a Patent ſor the like Pu 5 e be fruſtrated. So, es 
though in this Book, the ſole Pr King whereof was granted by 


Patent to the Plaintiff, ſome whole 


eee appeared to be 
taken out of former Authors; this as thought not material; 


for it might be neceſſary, in Order to ty. introducing of what 


Cafe 63. - 


Lord Cb · 
cellor Talbot. | 


Tho! a Bill 
in Equity lies 


is new. Wherefore the InjunRtion was continued. fog WES. 
(Holder verſus Chambury. {24 1 1 +. 'F 256 
HE Plaintiff Holder, Lands the Manor. of Bathompton, 


in Somerſet/htre, . brought his Bill againſt the Defend- 
ant, for the Arrearsof a/ Quit-Rent of 54. per Aunum, due to 


to recover a 

mall Quit- him as Lord of the Manor, and another Part of his Bill was, 
— 5 2 it to hold a large Down belonging to his Manor, diſcharged of 
wn e the Claim of 1 which the Defendant Defendant had en 
the Plaintiff aid Don. al l. . N 

has no Re- ; 12 „ h e e 

medy for th ame wh Lam, VF eerie 1421 "19; 


The Plaintiff did not ther ji a which: hindered 
bim 5 op A the QuitzRent at Law, but ſaid, 64 
bis Right hereto . would Appear by . the Writings: in the De- 
fen at's Caltody 
The Deen ot, hy! bis Aiſvrer ſaid, be did not believe te 
Rent was due, ar was, willing to give it. up, and pay it 
and the Arrears, if he might” Meth enjoy his Common; 
repreſenting withall, that he was but a poor Tenant of 
the Manor, and could not bear the Expence of a Suit for the - - - 
yit-Rent, which in a ſmall Time would come to much 


more, than the Inheritance of the Rent was worth; that he 


had offered to ha all his Deeds, and refer it to any ty in- 
different Perſons; but that the Plaintiff had threatened to ruin 
him, and to ſpend 500 J for that Purpoſe. ron 21. 

By the Plaintiff's: Proofs, it appeared plainly, chat this: 7 
* Annum Qvit-Rent was due, and had been regularly 7 


till 1718, chat it was payable at Laqh : day and Micbael- 


mat in Reſpect of the Defendant's Lands held of the Manor; 


and no Difficulty rs [by the POS Bill, as to the 257 


Fendi eee © Land. 40 0 
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Lord Chaneelloy : [The Bill with Reſpe& to the . 1 7 
holding his Down diſcharged of the Defendant's Claim of —_ 
Common' thereon, is l for by the fame Reaſon,” the ns, 2 
Plaintiff may dring a ſeparate Bill — every Tenant of his . 2 
Manor who ſhall ſet 5 the like AA to ſuch other bold a Down 
Part of the Bill as ould recover the Quit-Rent; there may — to 
be indeed a Caſe ſo circumſtanced, as to make 4 Bill of that diſcharged 2A 

bem per; as here the Lands out of which it is claimed the Tenant's 
olly uncertain, 4d) and where the Days, on which the Claim of a 


A is payable, are alſo uncertain; But then theſe T . of 
ought to be laid in the Bill, elſe a Lord ma A Gy be very vexati — 
to a Tenant, and make him Tpen d in his © Deferice this an im- 


more than three Times the Value of the Too! Here it js Bil. 
hard for the Defendant, when he does not know the Plaintiff's for a Bill 
Title to the'Quit-Rene, to admit his Inheritance to be for ever _ 
liable thereto, ' The Bill appears to be metely for Vexation': be proper in 
For the Plaintiff might have had's plain and'eafy Way to have fome Cr. 
recovered the Quie:Rent without this expenſive Method, (vi) — 
by a Diſtreſs ;*and it is proved he has harraffed the Defendaht 5 
with frequent Diſtreſſes, and would not, after the Defendant 
had” replevied,” proceed to an Avowry. However, I do not 
ſee it will be for the Defendant's Benefit to diſmiſs "the Bill as 
to this Quit-Rent; for then the Plat hantif will immediately the 
ae gd Wap obs yd theQuit-Rent bas 
erefore, fin uppen 4 e Quit-R 

3 — to Michaelmas, 2 6 Or — not the Cauſe, to 
Maſter, compute the Arreat ef the Kon 1-7 uy Michael. fave Ex- 
mas, 1718, to this Time; and let dhe Plaintiffs Right to the —— nn 
Rent he eſtabliſhed; but without Coſts, The Bill to > bei — 


miſſed with Coſts "as" to all che Neſidue. 5 clear, the 
Court will 
1 refer it to tb Regiller, Inſtead: ofa Maſter, enen. Mera * 


e verſus Kuchen. — Ol 64, 
1; LordGhans 


Epe Bane \qfrin Tenth far: „ Years beld % Tiber. 
6 of he Chun, of Carliſle; by bis Will dated the 1 2th of Deviſe of 
September, 1742, deviſed the Premiſſes to-Teruſtees, in. Truſt 8 10 4. 
to apply the Rents and Profits to kerp the Fremiſſes in Repair, urn 
and to renew as often as there be Occaſion; and then CEA 


ems at his Death, andif the Children of 4 die * e to — 8 S of 
: e t at Deviſe 
N N N * 2 uy * * 
ES £283 7! , N io 
: + Stall 
Strafferd; — of the Duke of Bridgrwatey — Sis: -Francit — 8 ut 
Bart. upon an Appeal in Parliament from a Docren<f thi eee nl 
» 1733 


De Term. Fache, 17 34. 


in Truſt to pay "the Orerplus | thereof - to the Teſtator $ Wife 
Sarah for her Life, if ſhe ſhould fo. long continue a Widow, 
and after her Death, or ſecond Marriage, to the Uſe of ſuch 
Children as the Teſtator ſhould leave at the Time of his Death, 
. equally amongſt them; and in Caſe any of his faid Children, 
- ſhould die without leaving any Iſſue, the Share of him or her 
ſo dying, ta go to the Survivors or Survivor of them; and in 
—_ Caſe all his faid Children ſhould die without leaving any Iſſue, 
= Ts then to the Uſe of Jobn Hutchinſon. The Teſtator made his 
Kh Daughter Mary ſole Executrix, and died, leaving one Daugh- 
ter, who afterwards died without leaving Iſſue at her Death; 
and whether the Deviſe over to the ſaid John Hutchinſon was 
z good, was the Queſtion 
7 Mr, Verney inſiſted, that the ſame was void and that, 
though this — the Deviſe of a Truſt, yet it [muſt be con- 259 - 
ſtrued as a legal Eſtate, and as it ſtood origi inally in the Will, 
without being aſſiſted or made good by any ſubſequent Acci- 
dent; that _ ht be laid down es a Rule, that where. the 
Words of a il in the Caſe of a Real E are 1 
to give an Eſtate-tail, there the ſame, Words; 
a Term for Years, will convey. the intire Tatereſt in en Honig 
Now here could be no Doubt but that, had the Teſtator been 
ſeiſed of Lands in Fee, inſtead of the Term, and deviſed them 
in this Manner; the firſt Deviſee [the Daughter] would have 
been Tenant in Tail; and this was the ſtronger, for. that the 
firſt Deviſe, after the Death or ſecond Marriage of the Teſta 
tor's Wife, is to ſuch Children as the Teflator ould leave at 
the Time of his Death, which Words were afterwards dropped: 
And from whence could proceed that Change of the Teftaor' 
Expreſſion, but from a. Cha — his uo 2 Beſides, here 
was a Poflibility upon a Poſſi ality, under which Mr. Hutchin- 
Fn — claimed, and therefore it could not 


The Deviſe rd Chancelhr + I admit the Deviſe of a Truſt muſt have 2 
' of a Truſt to the ſame Conſtruction as that of a legal Eſtate, and that Acci- 


de conftrued gents, ſubſequent to the Making of the Will, ſhall not 

1 affect ' foch Cenbwuchen: further, that though 1 — 
hat ola tion of the Teſtator is greatly to be regarded, yet this his In- 
legal Eſtate, tention muſt — — "the Rul ules of Law. But 
n then the Rule which has been inſiſted on, that whatever Words 
ſubſequent © of a Will in the Caſe of a Freehold will create an Intail, the 
"Accidents, fame, when made Uſe of with Reſpect to a Term, will paſs the 


”  Wherethe - Abſolute Intereſt in ſuch Term: This Rule (I ſay) ſeems to be 
n Hid down in too great a Latitude. eri 
ne Ora 


Leaſehold would make an expreſs Eftate-tail in the Caſe of a Freehold, there a Deviſe over of 


ſuch Leaſehold is void 3 ſecus, if the Words in tho * would, in the Caſe of a Free- 
hold, make an Eftate-tail only by Implication, - he 


. dr wat. _—_— * 
. * » 2 
* 
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that where the Words of 4 Will, when uſedd ich Regard to a 


” 


260 F rechold, Ne an expreſs Eſtate - tail, there the fame Words 


uſed with Reſpect to a Frechold or Real Eſtate; paſs an Intail 


applied to a Term will paſs the whole Intereſt in ſuch Term: 
As if a Term for Years be deviſed to A. and the Heirs of his 
Body, Remainder to B. in ſuch Cafe the Remainder is void. 
So if the Deviſe of a Term were to A. for Liſe, Remainder to 
the Heils of his Body, Remainder over to B. ſuch Remainder 
to B. would be void; Cæuſd gud ſup rs. 
But in the principal Caſe, the Words of the Will would, if 


only by Conſtruction and Implication; and that theſe ſhould 
carry the abſolute Itereſt in the Term, is no neceſſary Conſe- 
quence. Where Words are capable of a twofold' C ction, 
even in the Caſe of a Deed, (and much more of a Will) it is 
juſt and reaſonable that ſuch Conſtruction ſhould be received, 
as tends to make it good; and in the principal Caſe, the De- 


viſe of the Term to the Teſtator's Children, and if they ſhould 


261 


die without leaying any Iſſue, then to Hutchinſon, may eaſily 
and naturally be underſtood to ſignify, if they die without leav- 
ing any Iſſue at the Time of their Death; nay, much more na- 
turally than in the other Caſe, (via.) If there ſhould-be a Fail- 
ure of Iſſue of them 4 H Tears hence. The Reaſon 
given in the Caſe of Target verſus 28 reported in the 
Abridgement of Caſes in Equity, 193. ſe) is very ſtrong in Su 
port 4 this 5 bo "Ry in Eſſect was: One 97 
a Term for Years, deviſed it to his Son A. if the Term ſhould 
ſo long continue, and no longer, and after his Death to ſuch of 
his Iſſue as he ſhould deviſe it to, and if A. ſhould die without 
Iſſue, then to his (the Teſtator's) Son B. A. died without 
Iſſue, and without making any Diſpoſition of the Term, and the 
Queſtion being, whether B. the younger Son was intitled, it 
was [decreed in his Favour ; for that the Words dying without 
Jfue have a twofold Meaning: The; one to 
without Iſſue at the Time of one's Death, the other a dying 
without Iſſue whenever ſuch Iſſue fails; and though, w 
Lands of Inheritance are deviſed to A. and if he die without 
Iſſue, then to B. an Eſtate-tail-will paſs to A. by Implication, 
in order to comprehend the Iſſue to all ſucceeding Generations; 
yet in the Caſe of a Term for Years, which cannot poſſibly de- 
ſcend to Iſſue, there is no Neceſlity to make ſugh a Conſtructi- 
on ; for which Reaſon, the moſt obvious and natural Senſe ſhall 
there take Place, and the Deviſor be preſumed to have meant, 
if A. the firſt Deviſee die without Inte living at his Death; 


conſequently the dying without Iſſue being confined to a Life, 
4; bog Aaa » makes 


. 


Vor. III. 
(e) See alſy Vol. 1. 432 


— 


ity a dying 


* 
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makes 5 the Lititation over good, by Way of Execatgry.Deviſe. 


(/) So the Caſe of Forth verſus ſeems to bein Point, 
where one poſſeſſed of a. Term for Years, deviſed it to A. for Jo 
Life, and if A. died leaving no Iſſue, then to B. It is true, 
the Maſter of the Rolls (Sir Fofep? Tekyll) was of Opinion and 
decreed, that the Deviſe over to B. Was void; but on an Ap- 
peal, the Lord Chancellor Partter held it good, for chat there 
can be no Difference between the Words without ee 
(which. is conſtrued to mean hs gr ec Death) and 
10 Iſſue. Farther, ow e it infinitely ſtronger, was, 
the Fact happened to this was not — 
Council in _=_ Caſe) * the Teſtator had a Real and Leaſe- 
hold Eſtate, and deviſed all (5) his Eſtate, as well Frechold as 
io Goods and Chattles, to A. and if A. died 0 Iſſue, then 
3 to B. and there the ſame Words in the ſame Will ge con- 
3 ſtrued to make the ſeveral Deviſes | and to give the firſt, -. 
[Doviſe an Eſtate Tail in the Freehold, and but an Eſtate du- 262 

his Life in che Leaſehold. 

Nherchore * principal Caſe, the Intention of the Tel 

tha H 1 died, and left no Iſſue, the De- 

viſe. over — Larry take Effect, the Lord Chancellor, in Com- 
pliance with ſuch Intention, and alſo agrecably co the Prece- 
dents in Point, decreed in Favour of the Deviſee over, ( vi.) 
that the Words, if the firſt Deviſce died without teaying any 
Iſſue, muſt ge <td without leaving Jae 34 bis 


Death. 


Caſe 65. | Low verſus Burron. er 

Lord Chan- 4 

1 IE Bill was for an Account of the Rents and Profits of 
An — divers Meſſuages and Lands in Warrington, in Lanca- 
Fray be 1i- e, on this Caſe : Jobn Caſſon, ſeiſed of an Eſtate for three 


mited to 4, Lives in the Premiſſes, by his Will dated the 12thof F 
in Tail, Re- 1684, deviſed them to his Daughter Mary Molineux Ar Lg. 
mainder to. Remainder to her Iſſue Male, and for Want of foch Reminder 

to one Lou, under whom the Plaintiff claimed. Mary Mali- 


De- 
- Arie neux by Leaſe arid Releaſe conveyed the Premiſſes, in Confider- 


ukeasſpecial (cif and her — Holand, and the Heirs of their Bodies, 
during the Remainder” to we Heirs of her Huſband Burron. * 
Life of Ce- wy es without Iſſue, and the Plaintiff 
fray que Vie. Perſon in Remainder, now brought as Bil or an Account of 


the Rents | P fits, 


Val. 1. 66 «> 
* Vol. I. * N cholls verſus Hooper, and 927 fer ei 


105 Vol. 1. 667. : an wy 


* 4 Y 


* 2 —— | — — - 
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„ 


the Limitation of an Eſtate pur autre Vie 10'2; and the Heirs 
of his Body, makes no Eſtate Taib in A. for all Eſtates Tail are 


The Queſtions were, firſt,” One having an Eftae for three 


| All Eftates 
Eſtates of Inheritance, to which Dower is incident, and muſt Tail are 


Alſo the Lord Chancellor held plainly, that this was a [C} 


good Remainder to B. on 4 Death without Tfſae, ir bei 
264 n0 more than a (7) Deſcription, who [{ibuld take "as ſpurt 
Occupants during the Lives of theſe three Ceftay As 
if the Grantor had ſaid, . Inſtead of a D1 
5 ; ; 1 . * bo ; | a general 
© [BY For which Reaſon it has been determined, that a Leaſe for three 
Lives has been ſuch Grantee died 
| leaving an Lofant Heir By the Lord Talbot, in 


\ Another Branch. of the Cauſe of Ghaplis verſus Chaplin, 18th of Jub, 1735, 
vide potty” | 


kee ObjeRion againſt this Retiainder being good is ; for that when 


the Lefſee had deviſed the Premiſſes in Tail, he then had Nothing left in him 
but a Poffibility, which he could not deviſe or limit overs as if a Man were 
bellen in Fee-ſimple, and at Common Law had granted ds to one and the 
Heirs of his Body, this was conditional Feey"and foraſmuch as the Donor 
bad only a Poſſibility of Reverter, he could not limit it over. Now, if at Com- 
mon Law an Eftate in Fee could not be limited over after an Eſtate 0 


one and the Heir of his Body, much Jeſs ſhould an 
© limited over aſter ſuch a Failure of Iſſue. And 


7 
15 


= 


Hl 


— 
: 


8 
a2 


» - 


within the Statute, but a deſcendible [BY Frechold only. 13 Dey T7 


— 
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« general Occupancy, I do appoint, that after the Death of A. 
66 * Grantee, they who ſhall happen to be Heirs of the Body 
of A. ſhall be ſpecial (A Occupants of the Premiſſes; and if 
« there ſhall be no Iſſue of the Body of A. then B. and his 
« Heirs ſhall be the ſpecial Occupants thereof.” And that 
here can be no Danger of a Perpetuity ; for all theſe Eſtates will 


determine on [the Expiration of three Lives. So, if inſtead of 2 


three there had been twenty Lives, all ſpending at the ſame 
Time, all the Candles lighted up at once, it would have been 


good; for, in Effect, it is only for one Life, (viz.) that which 


ſhall happen to be the Survivor. For which Reaſon, it were very 
improper to call this an Eſtate-tail, ſince at that Rate it would 
not be liable to a Forfeiture, or puniſhable for Waſte, the 
contrary whereof is true. (4) | Fo) els 
An Eſtate ſr 2dly, The Lord Chancellor ſaid, that though by a Leaſe, or 
three Lives s by a Leaſe and Releaſe, A. might bar the Heirs of his Body, 


limited to 4 


Ache Heirs 28 in ſome ReſpeCts claiming under him, yet he inclined to 
of his Body, think A. could not bar the Remainder over to B. who was in 


Remainder the Nature of a Purchaſer, and would be no way ſubject to the 


7 5 A. 0 Incumbrances of A. any more than if the Eſtate pur autre Vie 
caſe, or by 


Leaſe and had been limited to A. for Life, Remainder to B. for Life in 
Releaſe, may which Caſe plainly A. could not bar B. eſpecially by this Con- 


bar the Heirs | ; | 
of his Body, as claiming under him, but cannot by any Act bar B. Quær' ramen, | 


; veyance 
and afterwards the Grantee had died, leaving an Executor, but no Aſfignee, 
the Executor ſhould not have had the Rent, in it being a Freehold, the 


the ſame could not deſcend to an Executor. 664. 2 Kol. Abr. 1 53, 3 


Car. Sir Richard Buller & al verſus | Chiverton, agreed and admitted by 


Jones Juſtice & Cur', and by the Council on both Sides; that the Rent is ex- 
tint ; though there ſeems to have been no ſound Reaſon for this DiſtinRion. 
But as to Rents granted pur autre Vie, the Statute of Frauds and Perjuries has 
made an Alter-tion.; for by that Statute, any Eſtate pur autre Vie is made 
deviſable, and if not deviſed away, ſhall be Aſſets in the Hands of the Heir, if 
limited to the Heir ; if not limited to the Heir, it ſhall go to the Executors or 
' Adminiſtrators of the Grantee, and be Aﬀets in their Hands. So that, if ſince 
that Statute a Rent be granted to 4. for the Life of B. and 4. die, living B. 
4s Executors or Adminiſtrators ſhall have it duting the Life of B. for the 
Statute is not only made to prevent the Inconvenience of Scrambling for Eftates, 
and getting the firſt Poſſeſſion after the Death of the Grantee ; but.ſikewiſe 
for preſerving and continuing the Eſtate during the Life of the Ce//uy que Vie ; 
and it is reaſonable, ſince the Grantee might by Deed have diſpoſed of the Rent 
during the Life of the Ceſſuy gue Vie, that, though by his dying without having 
made any ſuch Diſpoſition, in Nicety of Law this would have determi- 
ned; yet, by the Statute, that In. ereſt which paſſed from the Grantor ought tu 
be preſerved, and ſhall go to the Executors or Adminiſtrators of the Grantee 
during the Life of the Ce/tluy gue Vie, And the Statute in this Caſe does not 
inlarge, but only preſerve, the Eſtate, of the Grantee. By the Lord Keeper 
_ Harcourt, in the Caſe of Rawlinſon verſus The Ducheſs of Montagu & al, 
4th of Dec. 1710, though this was not the principal Point. 
10 Vide poſt, Choplin verſus in. | 
[00.6 Co. 37. 2 Rol. Abr. 826. 1 Inſt. 54. 
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CY 


Plaintiff the Duke, and his Heirs; for that 


o I —_— _ N 
— — ———õ4— ä — — — 
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qu Lee and Releaſe, which never — — thas 
may lawfully paſs : „n- — 
Remainder limited to B. 3 a good Remain- 
der) is doing a Wrong to B. him of an Eſtate, 
which was before lawfully 2 in — Nay, indeed, it 
ſeemed to kim, as if no act which 4 could do, — 
. of barring this Limitation over to B. in Regard there could 
no common Recovery ſuffered thereof, it being only an Eſtate 
for Lives; and his Lordſhip faid, that this (as he remembered) 
was determined in the Caſe of (=) Sir Hardoiph Waſteneys [in 
the Houſe of Lords, upon an Appeal from this Court, * 


But notwithſtanding all this, yet, i appearing. that the Right However the 
- he claimed, pry. an Sratute of 


of the Plaintiff, and of thoſe under whom 


erued ſo long ſince as the Year 1705; now. near thirty Years 


267 ago, during all which-Time the [Defendant's Poſſefhon had 2 


accrued above 35 Years ſince, tho the Caſe may. be fo cifcumitnced, as * Pang. 
notwithſtanding he could not bring an E ENT Fs. F a Bill in Equitys by the 


Court: will not affift a ſtale nme 

Vo III. 3 Bbb been 
£13 v. Ut ELL ETAL 
(m) Wos Deere e 

2 and affirmed afterwards. in the Houſe of Lr. * 

[E owing Caſe has been taken from the Regiſter's Book: 


The late Earl of Arlington deviſed, , al”, x Leaſehold Eftae, being tho 


Limitations 
i he plead- 


Manor of Tutenball, alias Toftenham-Gourt, in Middizſex 3 held for thres _ 


Lives of the Cathedral Church of St. PauPs, Zenden, to the Duchefs of Grafe 


ten, his only Iſſue, for Life,” er to the Duke of Grafton for Life, Re- 


mainder to the firſt and every other Son of the Duke by the Ducheſs in Tall 
Male, Remainder to the Heirs Female of the Duke by" the" Duchefs in Tail, 
Remainder to the right Helm of the Buche. Afterwards in 1686, the n 
ſe was renewed agreeably.to the above Limitations.” The Duke of Grafton 

, and his Son, the preſent Duke, brought his Bill, praying, that the Leaſe- | 


' Premiſſes (ſome of the Lives, wikreby'the fame were held, being dropt 
28 . 


——— be renewed, and ſettled on the Ducheſs for Life, 

otherwiſe it 1 
petuity. The Lord Zufton (the Duke's: eldeſt Son) 
ſeven Years of Age; and the Cauſe being heard the 


Court conc gry” that. * till a Eine fi 
levied by the Plaimiff, the ny — 6 fog 
Hanmer, (who had married the ) — 


the Matter was referred to a Maſter 3 ald it 


December, I aa, on the Report, by — hn 
levied, and that the Maſter had ſettled a AN 


n 
ment of the Leaſe of 1686 N 

Macclesfield ordered, that the ſaid Leaſe and Releaſe executed, and 
that the new Leaſe ſhould deny we Bp the Ducheſs 
ſot Liſe, Remainder io the Plaimiiff the Duke, und luring the Lives 
in the Lease“ Duke of Grafton verſus Hammer. it ſeems reaſon» 


able, that the ficſt Tenant in Tail (improperly 
bar che Limitationgover, for. h the original | 
Lap it being the Intereſt of both and Tenant, 

renewed, ant it being the Doctrine of the Court of 


tinue for ever, without any Poſſibility of being barred. 
Baily, 2 Vern. 225. 


0 
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been unmoleſted, and the Statute of Limitations being pleaded, 
(though it was urged, that the Plaintiff had not the Leaſe in 
his Poſſeſſion, and that the Defendant in his Plea had ſet forth, 
that the Leaſe; had been renewed; and though it was more- 
over inſiſted, that however the Plaintiff might be diſabled from 
2 Ejectment, he might yet bring a Bill in Equity ;) 
the Lord Chancellor declared, he would grant no Relief in the 
Caſe of ſo ſtale a Demand, and therefore allowed the Plea. 


Cal 66, 75 8 | » Bewick verſus Whitfield. 
Init. © [se a Branch of this Cauſe, Vol. a. 240. 


* 2 Was Tenant for Life, : Remainder to B. in Tail, as to 
mainder to one Moiety, Remaindet as to the other Moiety to C. an 
B. in Tail, Infant in Tail, Remainder over. There was Timber upon 

| 1 * the Premiſſes greatly decaying : Whereupon B. the Remain- 
maindzroC, der Man, brought à Bill, praying, that the Timber that was 
an Infant in decaying might be cut down, and that the Plaintiff, the Re- 
2 — to 8 Man in Tail, * rr with the other Remainder Man, 
er, the Infant, might have the Money ariſing by the Sale of chis 
* Timber. On the other Hand, the Tenant for Life inſiſted to 


— 


mainder 


over ; there have ſome Share of this | Money. % 


is Timber on 13 f "EY" | 
the Premiſles greatly ings. B. the Remainder Man, brings a Bill, praying, that the 
decaying Timber might be cut down, ſold, and the Mane divided betwixt him — the In- 
. DIES. love © hon the Gronet; 
ufficient left for Repairs, g. n . ance | | to him on the Ground; 
but to have no Allowance for the Timber, which, when ſevered by Accident, or by a Treſ- 
paſſer, belongs to the firſt Owner of the Inheritance. _ Decaying "Timber, if for Ornament or 
Safety, not to be cut down. Alſo, where an Infant is intereſted in the Inheritance, no Tim- 
ber to be cut down, but. by the Approbation of the Maſter ; and the Infant's Moiety of the 


Money to be put out for his. B _ 5 
| [Lord:Chancelbr : The Timber, while landing, :is Part of 268 
the Inheritance | F]; but whenever it is ſevered, either by the 

Act of God, as by Tempeſt, or by a Treſpaſſer and by Wrong, 

it belongs him who has the firſt Eſtate of Inheritance, whe- 
ther in Fee, or in Tail, who may bring Trover for it; and 

this as ſo decteed upon Occaſion of the great Windfall of 

Timber on the Covent]Þ Ee. 
4, Un F an FP / 4 24h, 
( 1) 107 WT 12 auth 


F 4. Tenant for Years, Remainder to B. for Life, Remainder to C. in 
Fee; A. doing Waſte ;/ B. tho' he cannot bring Waſte, as not having the 
Inheritanee yt he is inticled to an InjunQions' 1 Noll. Alr. Rofwall's 
Eaſe, 3794 But if de Waſte be of a trivial Nature, and d fortieri, if it be 
meliora oa as by building on the Premiſes, (ſee 1 Inf. 53.) the 
Eee i ng ne 
made” Party, may approve of the Waſte, By the Lord King, 
\Mollintux verſus Powelh, Paſchaq 1730. By 1949 vo! 


4 J3XS 26%. WE. 


* 4 % 


Life, be —— 
Money ariſing by the Sale! of this Timber ; but 
ſince be has a Right to what may be fafficient for N and 
Bootes, : muſt be taken to leave Eſtate 
2 and wyhatevei is done to the Tenant 
for Life on r 
N 
to its 
. — of the —— intitled. ta the . it 
ſhould be cut down, otherwiſe it would beröme of no Value 1 
but this ſhall be done with the Approbation of the Maſter 
and Trees, though decaying, A ee und cin of 
the Houſe. or for Ornament; ſhall not be cut down. B. that 
is the Tenant in Tail (and of Age}of:one Moiety, is to have 
a Moiety of the INIT to fach DeduCtions as a- 
foreſaid ʒ the other Moiet ing to the ¶ Infant mult be 
t out, ſor the Beneſit of — t wa e 


2dhy, the Tenant. for 


As to 
| the 
Care 


men 
Elizabeth Sidney, | . | Plaintiff. Caſo 67, 
The Honourable bee Sidn : 
2% * on „b ie 
| abi | On an Ayia frm Deere r 


ARS. Sidn , the Plaintiff,” brought N un the Where the 
fs, Site, her 1 to have à ſpeci | it th Wife — 
ance of her Marriage Atticles, d ated the ich ef 1 5 1716, — 
whereby the Defendahe, the Holband covendnted, that wich- p eee. 
in eight Months after the Plaintiff Elizabeth ſhould come to of her Mar- 
Age, he would convey his Eſtate in Glamorg e to >> go Arti- 
Truſtees, to the Uſe G nit himfelf for Life, Remai _ = 
Uſe of Truſtees to ſupport contingent Remainders, Rein ſettle ſuch? 
der to the Uſe of his Wife for her Life for her Jointure, Re- and ſuch 
mainder to their Sons ſucceſſively in Tail Male, Remainder to Lands on her 
the Daughters, in Tail, Remainder to himſelf in Fee. lſo nid Join- 
the Plaintiff Elizabeth, the "Wife, with the Conſent of he — \ Bp-ara 
Guardians, covenanted, that ka 1 15 ve eight Months Demand, 
after ſhe 9705 Eſtate in the ſame chat he has 
County, about gp hr t well ſtocked * = 
Timber to the | : 21 tent, chat there ſhauld be 5 mach 5 Mey 


for her 
to 


per Anmem 
Nia N „ os to be bia rt er 
ſhould come to Age ; and then ſhe to haye 1099 11 * 


5 
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her Eſtate thus charged ſtiould. be conveyed to the Uſe of the 
Defendant. for Life, | Remainder: to the Uſe of the Plaintiff, 


bis Wiſe, for Life, Remainder to the Uſe of the firſt} Ge. 


Son in Tail Male; Remainder! to the Daughters in Tail, Re- 
mainder to her right Heirs. The Timber upon her Eſtate to 
be applied to pay off a Mortgage of i50007. on the De- 
fendant the Huſband's Eſtate, and the us of the Mo- 
ney ariſing by the Sale ot the Timber, to go to raiſe Por- 
tions for younger Children. So that the Bill was, to compel 
the Defendant the Huſband to perform his Part of the Ar- 


_ ticles, and that he might account for the Timber he had cut 


down from off the Wite's Eſtate. 34 


Tbe Defendant by his Anſwer ſet forth, "that the Plaintiff 


the Wife had «eithdrawn herſelf from ber Huſband ; that ſhe 
bad lived ſeparately, and very much ebene er. il 
The Proofs were very ſtrong, that the Wife, the Plaintiff, 
had had criminal Converſation with another Man, but in the 
Depoſitions there being ſome Evidence that the Huſband was 
alſo guilty of the like Offence, ſo that the Wife might recri- 
minate ; the Maſter of the Rolls decreed a Performance of the 
Articles, from which Decree the Defendant now appealed to 
the Lord Chancellor. "ON 8 * . - N "4 N 5e i * 
And it was inſiſted on Behalf of the Huſband, that, con- 
ſidering the Incumbrances and Annuities on the Wife's Eſtate, 
the Huſband was a very little Gainer therefrom ; that the Wife 
in a Court of Equity appeared with but an ill Grace, as en- 
deayouring to compel a Performance of her Huſband's Agree- 
ment, when the herſelf had broken her own Marriage Con- 
tract in the moſt ſacred and tender Part of it; that with Re- 
gard to Articles, if the Court ſinds any Inconvenience will re- 
falt from 1 7 a Performance thereof, they will not 
decree that theſe ſhould be ſpecifically executed, but leave the 
Party to his Remedy at Law that in the preſent Caſe, the 


| decreeing an Execution of theſe Articles might occaſion. a 


Difinheriſon of a lawful Heir, and ſettle the, Eſtate upon ſuch 
Iſſue as, though born in Wedlock, might yet really and in Fact 


be illegitimate. For ſuppoſe that in this Caſe, after the Sepa- 
ration, there had been a Son born, would this Court have de- 


cteed a Settlement to have been made whereby ſuch Son 
been the Conſequence, ſince ſuch Son being born in Wed- 


lock, muſt have taken by Virtue of the Settlement ;' that in- 
deed where a Separation has been in Purſuance. of a Divorce, 
| the Courts at Law will preſume that the Huſband and Wife 


have. lived ſeparately in Obedience to the Sentence : But in the 


| "Cale of a voluntary Separation only, the Huſband's Accels to 


the Wife ſhall de taken for granted, and a-Child born ſhall be 


conſtrued 
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. ſhould have been intitled? And yet this would plainly have 


ks Ah. 


„ 


conſtrued Legitimate, and no Evidence admitted to the con- 
trary; according to the Diſtinction in 1 Salt. 123. at the ſame 
Time it may be notorious to every one that ſuch Child was' 
not otten by the Huſband ; that in the Pr incipal Caſe It 
was in Proof, that the Plaintiff did elope from the Defendant 
her Huſband, and went away with one James Jenkins, to a 
Cottage about three Miles from where her Husband lived, fince 
which there had been no Pretence of any Reconciliation, ſo 
that this was a Bar of Dower. 1 Inſt. 32. 1 Noll. Alr. 680. 
And ifin a Court of Law, the Wife, behaving in this Manner, 
would not be helped to her Dower, which is ſuppoſed to be 
her Bread and Subſiſtence, why ſhould Equity affiſt ſuch a 
Woman ſo as to cauſe any Articles to be performed in her 
Favour, which is a Matter always. left to the Diſcretion of the 
Court? That the Wife in the preſent Caſe had her Remedy 
at Law upon an Action of Covenant to be brought in the 
272 Name of the [Truſtees ; But it might well be doubted, whe- 
ther he had any Remedy againſt the Wife, in Regard at the 
Time of the Marriage ſhe was an Infant, and [G] her Co- 
venant with the Truſtees would hardly bind her at Law. 
It was admitted, had there been an actual Jointure made 
upon the Wife, ſo as to have veſted a fixed legal Eſtate in 
her, that could not have been forfeited by the Wife's Elope- 
ment; but where the Matter reſted only upon Articles, and 
the Wife had no Remedy but by bringing a Bill for the ſpe- 
cifick Performance thereof; here a Court of Equity might 
with the greateſt Reaſon and Juſtice refuſe to lend a helpin 
Hand; might well deny that Aſſiſtance which in a Cale + 
common Articles, and in a fair and honeſt Cauſe, they are 
ready to afford the Parties: That it had indeed been (n) ſaid, 
that Adultery is no Bar of Dower ; and probably it is not, 
where the Huſband and Wife continue to cohabit ; but no 
Books ſay, that where the Wife elopes with another Man in 
Adultery, (as in the preſent Caſe) this is not a Bar of Dower. 
And ſurely, if it be a Bar to a Recovery at Law, it is at leaſt 
equally reaſonable it ſhould be ſo, with Reſpe& to any Aid 
ſought in Equity upon Articles for the Wife's Proviſion. 
Further: It was ſaid to be material; that in ſuch Caſe 
of Elopement of the Wife, nothing eould reſtore the Wiſt to 
| Vol. III. un Etite 10.003 | | her 


Cn 6 1 S. : — eee 
nants wit ent | in eration of a 
E — if thn Ye foo in Conte 

a competent Settlement, ity will execute A » though 
no Action would lie at i bs is. See Vol. II. 244. Can» 
nal verſus. Buckle, , _—- 8 3 Io | 
( See Noy, 108. * | 
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her Dower, bat the Reconciliation of the Huſband ; that it 


was not ſufficient, ſo as to intitle her [to her Dower, that 
ſhe could rectiminate, or fay, her Huſband was guilty of the 
like Offence, for nothing could avail her as to this, but the (o) 
Forgiveneſs of the injured Huſband. Very obſervable alſo is 
the Difference which the Law makes, where this Offence of 
Adultery is committed by the Husband, and where by the 
Wife. In the former Caſe, where the Husband goes away 
from the Wife, and lives with another Woman in Adultery, 
this is no Bar to the Husband's being Tenant by the Curtefy; 
but on the Wife's leaving her Husband, and eloping with an 


Adulterer, ſhe thereby forfeits her Dower. The Reaſon of 


which may be, for that the Conſequence of ſuch Crime in the 
Wife is worſe to the Husband's Family, by making the Chil- 
dren, which ſhe may have by the Adulterer, inheritable to the 
Husband's Eftate, to the Prejudice of the next Heir : Where- 
as the Husband's Children begotten on another Woman are 
incapable of bringing that Miſchief on a Family, or injurin 

the next legitimate Heir ; that all this was greatly aggravate 

in the principal Cafe, by Reaſon of the near Alliance which 
Mr. Sidney to a Peerage, to an ancient, illuſtrious Peer- 
age, attended with a ſuitable” Eftate, being only Brother and 
preſumptive Heir to the Earl of Leiceſter, at preſent a Ba- 
chelor ; ſo that, as it was apprehended, the Matter of Recrimi- 
nation, though the principal Ground of his Honour's De- 


crxee, was not ſufficient to warrant the ſame. 


| herſelf: All which ſhe might 


Objef#. But it has been objected below, that the Huſband 
has not by his Anſwer put this Matter of Adultery in Iſſue, it 
being only faid, that the Wife had withdrawn herſelf from 
her Huſband, [lived 1 and very much miſbehaved 

, and not be guilty of Adul- 
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tery, ſince there may be ſeveral Acts of Miſbehaviour in a 


Wife beſides that of Adultery. 

Refp The Wife could not but be ſenfible of what Nature 
her Miſbehaviour was; this muſt be beſt known to herſelf: 
And it was the Kindneſs and Tenderneſs which the Huſband 


had for the Character of his Wife, not to ſaffer theſe 


Stains upon her Reputation to be regiſtered upon Record, to 
the perpetual Infamy of herſelf and Family; and therefore be- 
fore he ſhould go ſo far, the Huſband might well hope his 
Wife would repent of her Fault, and put a Stop to this ſo 
unſeaſonable a Suit; and it is a ſad Excuſe made on Behalf of 
the Wife, to ſay the Huſband, N 


her in the plaineſt and moſt diſtinct Terms with this inſamous 
Crime of Adultery,” has in Tenderneſs ta her forhorn to do, + f 
ſo, and now ſhe will take Advantage of it; thus with equal © 
Art and Ingratitude turning the Kindneſs. that has been ſhewn _ _.... - 
her againſt him who. ſhewed it. "tn ovit uns of 5 unien 
O4je. But ſuppoſing this Crime to have been ever ſ@ © © 
ſufficiently ſet forth, yet this Court cannot judge of Ad 3 
or in any Sort puniſh it, which inproper only: the 8 ES 


- Reſp. Where Things of this Nature are inc; 
with others, the Courts of Law (and muchimore of Equity) 
may take Notice of them: Thus the Courts of Law, where 
the Wife's Elopement with the Adulterer is-pleaded in Bar of 
Dower, muſt try ſuch Plea: And as they may do it in that 
Caſe, what ſhould hinder this Court from doing the like in 
275 thepreſent? So the Trial of a Marriage, which ie a {much 
of a Spiritual Cogniſance as any Thing can be, is determinable 
at Law, where it comes incidentally in ion. | 
34 Obje, If the Defendant inſiſts upon this, that the 
Plaintiff, the Wife, ought. not to have Aid upon theſe Arti- 
cles; then on the other Hand he himſelf is not ta expect any 
Aid or Aſſiſtance in Reſpect thereof. x3 . | 
Reſp. All this may be admitted; and Mr. Sidney, the Huf ; 
band, will be in a better Condition without the Articles, 
than with them; thus i t on the Articles, he will 
be intitled to the Rents and Profits, and will.have a Power 
pony the Timber from off his Wife's Eſtate, to his 
own Uſe. . | 1 125 
Laſtly, It was obſerved, that the Huſband was not Plai 
tiff in this Cauſe, but the Wife, and where ſhe has thought 
fit to apply in a Cauſe of Turpitude: As a Court of Equity 


has frequently been reſembled to a Fountain diſtributing its 
Relief through pure and clear Streams, fo it was , 
that this being a —— of a contrary Nature, and conſiſti 
of ſeveral Proofs ge therefore the Court 


not afford the Plaintiff the leaſt Favour or Affiſtunce what- 


ever, | 
Lord Chancellor « What has been aſſerted of a Child 


ten and born during the Time of the voluntary of the 


land ind Wife rote) hs a be admitted Ther Barn fu 
money”. lk, 2 fuch Child, is now held to be other - and Feme 

276 wile, For if a [Jury find the Huſband had noAcceſs, ſuch Child fe — 
will be a Baſtard, according to the Determination in the Caſe Wise lu a 


r — — — 
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If the Party of Pendrel verſus Pendrel. [H] As in the preſent Caſe, at 
due bis the Hearing of the Cauſe the Defendant has inſiſted upon 
DTS, chat might have: been very penal to the Plaintiff his Wife, 
N Thing ” (viz.) the Forfeiture - of her Dower, the Crime, for which 

minal, it ſhe might have incurred ſuch -a Penalty, ought to be plainly 

be laid to her Charge, ſpecified and put in Iſſue, that ſhe may 

rent Plain. know what to reſt her Defence upon: Whereas: here her 
, - great, Flain- r. 3 f : 

hd $ Accuſation is only general and uncertain, amounting to little 

/..Certainty. elſe, than that ſhe has withdrawn herſelf from her Huſband, 

: Þ | / | ; lived:ſepurately from him, and very much 1 berſelf : 

Nothing of which implies, that the Plaintiff has been guilty 

| Wy TT 5 Adultery, much leſs that ſhe has eloped from him, and 


| <a þ _=*pdne away with an Adulterer, which alone would bar her of 
„„ {Attics to her: Dowery ſuppoſing this were purely a Queſtion of Dower, 
| / - "ſettle Lands But the Articles being, that the Huſband ſhall ſettle ſuch and 
i Join- . ſuch Lands in Certainty on his Wife, the Plaintiff, for her 
Nature of an Jointure; this is pretty much in the Nature of an actual and 
actual Join- veſted Jointure; in Regard what is covenanted for a good 
ture, which Conſideration to be done, is conſidered in Equity ü in moſt 
leite by an Reſpects as done; conſequently this is a Jointure, and not 
1 forfeita ble either hy Adultery or an Elopement. The Rea- 
like Dower. ſon of a Difference why a Wife, in Caſe of an Elo nt 
Why a Huſ- with an Adulterer, forteits her Dower, and yet the Huſband 
_ _— leaving his Wife, and: bring with another Woman, does not 
_— on cy forfeit his Tenancy by the Curteſy, is, becauſe the Statute of 
by the Cur- Weftm, 2. cap. 34. does by. expreſs. Words, under theſe [Cir« 277 
teſy on leav- eumſtances, create a Forfeiture of Dower; but there is no 
ing Tb Akt inflicting, in the other Caſe, the Forfeiture of a Tenancy 
Adultery, as by the Curteſy. * ii. „ 
a Wife for- r: 4 
feits her Dower by Elopement, c. 


Ass to the Recrimination appearing in the Proofs, this does 
not ſeem to me ſo much to affect the Caſe: Indeed, with 
Regard to the Evidence of the Crime in the Wife, there ſeems 
to be ſufficient to convince wx rol Perſon, that ſhe is not 
innocent ; but the ſame not ing put in Iſſue in the Caul; 
I cannot Judge of it. Affirm the Decree, and let the Huſba 
perform his Marriage Articles, and account for the Timber 
which. he has cut on the Wife's Eſtate contrary to the Ar- 
ticles, The Coſts to go out of the Eſtate, ' 


[H] Heard before the Lord Talbot, February 5, 1733, where the Huſ- 

band and Wife by Conſent lived ſeparately, and a Child being born, an Iſſue 

© was directed to try whether the Child was a Baſtard, and it was found a Baſ- 
tard. And ſo indeed (however it happened to be overlooked by the Defen- 
dant's Council) it is ſaid at the Bottom of the Caſe cited * Salteld; 
wherefore this Point is now ſettled for Law. 


— 2 CO * g= 01's 
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Jobnſon verſus Ogilhy & a. 
Tn was. for 4 cike en tt an 2 


| ment, on this Caſe : Margaret Quines and the Plain» An Attorney 
eiff Robert Johnſon having fine Dy to four Freehold ge 


promiſing thoſe Client the 
Differences, it was agreed. between them, that the wy Mar- Defendant, 


Houſes in Siluer-Street, London; upon com 


garet Yyineo and Robert Johnſon ſhould join in a Fine and 
Recovery, which ſhould be, as to.two of the Houſes, to the 
Uſe of Margaret Qyineo and her Heirs ;- and as to the other 
two Houfes, to the Uſe of the Plaintiff, Robert Johnſon, and 
his Heirs, which Fine and Recovery were accordingly levied 


Engagement. 


After this, Margaret 'Qyineo pretended ſhe was then a Feme 
278 Covert and married to the Defendant Ogilby; [whereupon 
Robert Johnſon brought a Bill _ againſt 5 and his Wife, 
to diſcover whether ſhe was married, when ſhe levied the 
Fine, and ſuffered the Recovery, and to be relieved againſt 
the Fraud. To which Bill the Defendants, iy and his 
Wife, put in their Anſwer, inſiſting on her being then a 
Fen Coney and thi the vw wr bro e 8 
Recovery. I here inti on a Bi 
of Indiment againſt the Defendant Margaret for a Cheat, 
and for the Fraud in levying a Fine, and ſuffering a Reco- 
very, at the Court of Common-Pleas, as a Feme Sole, when 
at the ſame — — e 3 8 * | 
The Indictment being found, upon Not guilty pleaded, was 
brought to a Trlal; but juſt before the Trial was to have come 
on, the' Parties came to an A that the Plaintiff ſhould 


the Plaintiff 500 l. and one Mr. Heaton,” who was the | 
dant's Attorney on this Indiẽtment, alone ſigned the A | 
for, and on the Behalf of, his Clients, Ogilzy and 


ands of one Mr. Callard, a third Perſon; and the 
Margaret was hereupon acquitted for Want of Proſecution. 
AE the Money not being paid, the Plaintiff Job- 
ſon brought his Bill againſt Ogilby and his Wife; and Mr. Hea- 
ton the Attorney; and it was inſiſted, that Heaton, by ſigning 
this A — t, 4 * * e taken 
upon himſelf, as a is Client, to Money; 

Vox. III. * D d d 28 that 


ts | "ance labs? 
but only be Client; fis, if the Attorney had no Authority from bis Client to. make this 


aſſign over his Right to the Premiſſes, and the Defendant pay 


obnſon alſo ſigned the Agreement, which was leſt in the 


% _— 
v.; = . 
1 a; . 
Me ju * R : 
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5 chat as an Attorney could (it muſt be admitted) undertake for . 
his Client, ſo here he had done it. | 


[ Lord Chancellor: The Difference is, where the Party thus 279 


undertaking for, and on the Behalf of, his Client, has an Au- 
_ thority ſo to do, and where he has not. If ſuch Undertaker 
Shas no Authority, then it is a Fraud, and the Undertaker ought 
himſelf to be liable; but where there is fuch an Authority given, 
Brokers or (as here there was to the Attorney) this is only RE an- 
—_— who other, like the Caſe of a Factor or Broker acting for their 
or their W. | | . , a 
Principals, Principals, who were never held to be liable in their own Ca- 
not liable in pacities; in which his Lordſhip being very clear, the Bill as to 
their own this Point was diſmiſſed againſt Heaton the Attorney with 
Comms” hs TON e IR Ws 
A Bill in E- Then the Lord Chancellor ſtarted another Point, (vix.) 
8 ">* that this was a criminal Proſecution, and the Agreement being 
4. to ſtifle a criminal Proſecution, was therefore not to be ex- 
of an Agree- ecuted in Equity. | 
ment to pay 


Money in Conſideration of having ſtifled a Proſecution for Felony ; ſecus, if to ſtop a Pro- 


ſecution at Law for a Fraud, 


To which I anſwered, that it was true, in 'the Caſe of a 
Proſecution for Felony, an Agreement to ſtifle ſuch a Proſe- 
cution was not lawful ; but where the Indictment was for a 
Fraud, and the Party wronged by the Fraud came to an 
Agreement to be ſatisfied for ſuch Injury, 1 in Conſcience he 
ought to be) this was lawful, Matters of Fraud being cog- 
nizable and relievable as well in _— as at 8 
Wherefore this Objection was no further inſiſted on. 


Cale o. [ Head verſus, Egerton. 


Lord Chan- „% Ä—1ü1 3 odor es and , 5 ; 

celler Talbot. HE Bill was to forecloſe the Defendant's Equity of Re- 
W ' demption to the mortgaged Premiſſes, and to compel 
quent Mort- the Defendant o diſcoxer he Title Deeds relating thereto, 
gagee with- and to deliver up the ſaid Title Deeds to the Plaintiff, inſiſting, 
out Notice, that they belonged to him, as Owner of the Land. For 
* which N Bill ſet forth, that one Spencer made a 
Title Dees, Mortgage of the Lands to the Plaintiff, and that the Plaintiff 
the fiſt having a. great Confidence in the ſaid Spencer, and the Mort- 


Mortgagee gage being executed in London, and Spencer pretending his 
2 
Delive loney to Spencer, taking Spencer's Word, he w 

the Writings >» = to him the Title Deeds; that afterwards the ſaid 


from him, Spencer borrowed 2000 /, of the Defendant, Doctor Egerton, 
ri 20 ln 4h ; $7 | on 

23111 D = : 343k a * 
Money. (p) See Vol. II. 156, 220. 


— _____— 


on « kgs of ihe Tins Lack ths es Thu 
ing and delivering to the Defgadant Egerton all his Title 


Deeds, which were peruſed by the Defendant Egerton's 


Council, and thereupon the Title a 
The Plaintiff; drin ing ſuch. Bill a above, the Defendant 
leaded to that Part «A 8 vrhich prayed a R 21 
Baer #p of the Title Deeds ; and by his Plea in 
that Spencer made 2 Mortgage to him of the ſame Lands, 
and the Title Deeds were delivered to him by the ſaid 


| ſs in order to ſupport his Title to the 8 that 


281 


he had no Notice of the pri Mortgage to the Plaintiff, and 
being thus a Mortgagee without Notice, a Court of Equity 
ought not to affiſt the Plaintiff, and take the Title Deeds from 
the Defendant, without ordering him to be paid his Mortgage - 


Money. 


[Lord Chancellor z. It is hard enough upon 
that he has lent his Money upoh Lands ſubhect to 
Mortgage ; but he having had no-Notice oral, th wi 
add to his Hardſhi by taking away from hir -e 
unleſs the Plaintiff will pay him Le Als 
Caſe where the Plaintiff bas himſelf been in ſome M =0 

ba be fair Title 


celery in drawing eee 
mittin er, the Mortgagor, to keep the Title 

„ the Delivery of which the Paint ught to — 
have infiſted on, when be togk the Mortgage. . 


his P 
Mortgage, 
ear. he delivers N nnn . DAA. 


Note allo; u was hid in db Caſe thie Lend Chaniecllor, In the Pleads 
that in the Defendant's N His Purchaſe 8 


ought to ſhew, that the Vendor ar 
tending to be, Giled in Per of the Pens 4 We Fan Mews 
Conveyance or Mortgage, &c, otherwiſe the Perſon under- dant 


taking to ſell or mortgage may be a mere Stranger, have Plead end, tht 
no Intereſt in the 3 though he Ae him to — 
muh from, was, or pre» 
| na was Ra: tl ' tendedto be, 

ſeiſed in Fee, 


* 
” * 
» a i j i 
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Cale 70. Anneſiey verſus Aſhurſs. 

p 0 " Truſt Eſtate was decreed to be ſold for the Payment of 
— e A Debts and Legacies, and to be ſold to the beſt Purchaſer, 
creed to be before the Maſter, The Plaintiff, Mr. Anneſiey, contracted 


28292 


Term. S. Trinitatis, 


ſold for the for the Purchaſe of the Premiſſes, and entered into Articles 


8 of with the Truſtees for that Purpoſe, It did not appear, that 
cies the Purchaſe was an unfalr one; but this Method feemed to 
— de ſold have been taken to avold the Charge and Trouble of Bidding 


to the beſt before the Maſter, and of the Maſter's Report, and of getting 


Purchaſer. this confirmed. Afterwards the Truſtees ſcrupling to convey 


buy the K. Without a Decree to indemnify them, Mr. Annefley brought 


fate of the a Bill againſt the Truſtees to compel them to convey, and for 


| Truſtees, their Indemnity; and the Truſtees. by their Anſwer diſcloſed 
| and brings a this Matter, and ſubmitted, to the Court, being willing, if 


Bill to com- 


pel them to indemnified, to convey the Premiſſes to the Plaintiff Anneſley, 


perform the purſuant to the Contract. 


the Truſtees by their Anſwer diſcloſed this Matter ; the Court will make no new Decree, 


but will leave the former Decree to be purſued. I 5 
[Cur': This is all going out of the Way, Here is a Decree 
directing how and in what Manner this Truſt Eſtate ſhould be 
ſold, (viz.) to the beſt Purchaſer, and before the Maſter ; 
which Decree muſt be purſued; for I cannot make one De- 
cree to contradict the other. The Plaintiff Mr. Auneſſey, if 
he has a Mind to this Eſtate, muſt go before the Maſter, and 
get himſelf reported the beſt Purchaſer ; and though nothing 
unfals appears, yet there is ever Occaſion to ſuſpect, when 
People are going out of the Way. 4 
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ee ee 87. Lord ee 


one aten Fon « Dee uf the "Roth" | "A cellar Talbot, - 


NE ſeiſed in * of ſome 014 Lands, deviſe If a 2 
O® the ame to his Grandſon chat was his "Heir at bold 
Law, (viz. the Teltators deceafed eldeſt Son's Son) for hiis viled 
Life, Remainder to the firſt and eyery other Son of the younger and 
Grandſon in Tail Male, ſucceſſively, 1 to the Daugh- no Surrender 
ters of his Grandſon in Tail, * to the Teſtator's ſe- *2 2 * 
cond Son in Fee; and by the ſame Will deviſed ſome other by 
Lands to his faid ſecond Son, and died, without- having fur- dough 


rendered the Copyhold Premiſſes to the Uſe of his Will,  Willtherebe 


other Pro- 
viſion made for the Child, Fe ſuch Copyhold yhold. being Part of the Proviſion, the Court will 


make it good, unleſs in a Cafe where the eldeſt Son and Heir is totally diſir nherited z for the 
Father is Judge of what is a proper Proviſion for his Child ; and though the Deviſe be of 


ho to a ſecond Son, after the Death of the eldeſt without Ius, Equity will 
8 * 


The Grandſon, the cir. at Law, furrendered the ( 9 
hold to the Uſe of his Will, and 8 meas them to bis 
Mother, and her Heirs, died without The Mother 

284 diſpoſed. of the ſame; Copyhold Premiſſes Eat” the ſecond 
Son, and died about fiftcen-Years after the Grandſon, - Where: 

the ſecond Son brought his Bill in Equity, (fog 2 — 
Ir bis F his Father, whg deviſed to him theſe Co Nile n 
in Remaindgr as aforeſaid, intended them as Part of h is F ro 
viſion ; and that, as Equity would. N the | ac of a Sur- 
render in ſuch Caſe, therefore he 5 prayed, that che Perſon, 
to whom his Mother had diſpoſed of the ſame, * Rar 
der them to the Uſe of him 12 Plaintiff) 3 in Fee. . ©... | 
8 72 was about FP, Year * mule af 7 1 57 mA 

re Sir 79 when it was obje t © | 
Will 55 e other Proviſion made for the Pam 
which was ſufficient for his Maintenance, and that the Court 
would not (as was conceived) ſopply the Want of a Surrender 
of a Copyhold, but in a Caſe where that was the only _ 
viſion ; als, for that this Deviſe to the Plaintiff was too 
mote, it being after an Eſtate-tail, 

The Maſter of the Rolls held clearly as to the firſt Point, that 
the Father ug the only Judge what was a proper Proviſion for 
any of his Children; and that if he did not leave his eldeſt Son 
quite deſtitute," though he had given a ſufficient Advancement 
to the ſecond Son, Cs 6f'/ this hold, yet as the 
Copyhold was intended to be Part of the viſion: for ſuch 


Son, the Court ade... 9 a Surrender in 
Vor. III. his 


— Rs 


CS 
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his Favour. But with Regard to the Objection, his Honour 
conceived this was too remote à Deviſe to the Plaintiff to be 
looked upon as a Proviſion, the ſame being a Deviſe to him 
after the Death of the Grandſon without Iſſue Male or Fe- 
male, which could not reaſonably be thought a Proviſion, as 
in all Probability it would not happen, until after the Plain- 
tiff's ¶ Death; that no Money 
by a Sale. of ſo diſtant a Remainder: Alſo for that the Suit 
was commenced. after ſo: great a Length of Time ſince the 
Grandſon's Death. Wherefore his Honour diſmiſſed the 
Bill. | | | 


could be raiſed for him 285 


From this Decree at tbe Rolls, che Plaintiff, the ſecond | 


Son, appeal ho a 
ter was fully debated by Council on both Sides. And with 
Reſpect to the firſt Point, his Lordſhip concurred in Opinion 
with the Maſter of the Rolls, namely, that it was not material 
that by this Will the Copyhold was not the ſole Proviſion made 
for the ſecond Son, the Plaintiff, the Father only being the 
Judge of what was a proper Advancement for his Child, ac- 
cording to the Caſes of Kettle verſus Townſend, Salk. 187. 
Burton ¶ A] ver. Lloyd, decreed firſt by Sir John Trevor at the 
Rolls, in Trinity 1712, and affirmed by the Lord Harcourt, 
in Micbaelmas 1713, and Strudwick verſus Strudwick, by the 
Lord Macclesfield, Paſche 1720. And it would create the 


preateſt Uncertainty imaginable, if the Court ſhould on theſe 
Dean enter minutely into the Confideration of the Quantum 
of the Proviſion given by the Parent: That in all Caſes of this 
Kind, what comes from the Parent is looked as a Debt 
by Nature, and may be reſembled to a Copy hold being deviſed 
for Payment of Debts, where the Want of a {Surrender is ever 
fapplied; that the Caſe might have been otherwiſe, had the 
Heir at Law been totally diſmherited. N 

But with Relation to the other Point, (via.) whether Equity 
ſhould ſupply the Want of a Surrender in this Cafe of a Copy- 
hold given to the Plaintiff, the ſecond Son, * 


RN Regiſter's Book, that in this Caſe of Burton and 
Lid, the Bill was brought (inter a) to ſupply the Deficiency of a Surren- 
der left in the Hands of a Cuſtomary Tenant, and not preſented at the 
Court. The Uſes of the Surrender were, to the Teſtator's eldeft Son 
drew Barton and the Heirs Male of his Body, and for Want of ſuch Iſſue, to 
the Plaintiff Cornelms Burton, the ſecond Son, and the Heirs Male of his 
| » Remainder over ; ſo that, as in the principal Caſe, the Plain 

on an Eſtate-tail, and was alſo, as appears 
Pleadings, otherwiſe provided for by the faid Teſtator. The Cauſe was 


before his Honour, 3 July Us who _ ws A 


14th of November 17132, that 
rr 


ed to the Lord Chancellor, before whom the Mat- 
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Death without Iſſue, his Lordſhip differed in Opinide from the 
Maſter of the Rolls + fer tons, [chin tn 
3222 ve ae the ee eee war Ou 

: Deviſe of a Copy to a younger Child, he was un- 
—— he ſaid, to make any new, unneceſſary or refined Diſ- 
tinctlons, which would be to reader the eee of the Law 


a Matter (a) 2 Memory, rather than of Rea} - Fad: 
ment. That ſo far was plain: The . — C 
in the preſent Caſe to. the younger Son, though remote, yer 


might de for his Benefit and Advancement, 3 
allowed by the Law to be made, is of ſome —— 
would be abſurd to allow it. Suppoſe the Father, in | 

the Deviſe now in Queſtion, had added, that the fannie was intend- 
ed for the Proviſion of the Deviſee, would it be reaſonable for 
the Perſon who was to judge of and expound the Will, to ſay, 
it was not for the P Provitons 

| himſelf had faid the contrary? - 

Now, though theſe Words, for bis Previfien,. are not ex- 
orefled in the Will, 1 — wa effi corum 
— tacite Sqft, 090 bil atur, e to the 

Ar been after ane Life 211 have 

ſu pplying int of ured, Sup- 
— ter wo, f = or four Lives, 8 
5 our Bounds? Suppaſe all the eſt. of the Teſ⸗ 
tator's Eſtate been ſettled, fo that be had had no other Par 


mainder or Reverſion, as an A 
otherwiſe unprovided for, and 
remote as it had been, ſhould fall into Poſſeſſion, | a3 in the pre- 
ſent Caſe ; ſurely the Court would have ſupplied the Want of 
a ee hat what. ſeemed to have created a Difficulty i in 
theſe Caſes was, an Unwillingneſs to take from the Heir an 
Eſtate veſted in him by Act of Law ; But if ſuch Debt 
would be ſapplied, where the whole Eſtate of the | 
is given away in Poſſeſſion from the eldeſt to the youn 
Son, r ; when Ie Fog E 
« remote Rev only, is 'of from the 

he uently leſs iced ? „ here, or 
1 g without Iſſde, the Plaintiff, the the kern Son, be» 
came Cm ng neg ery 


Lord he 
wm = nor pm — . 


er Dove when the Teſuter | 
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e the Death of the Grandſon without Iſſue, and + 
bringing of the Bill; it had been offered by Way of Excuſe, 
that — Plaintiff had ſpent a good deal of Time in inquiring 
into and ſearching the N Rolls, in order to find out a 
Surrender to the Uſe of the Will; and though this was but a 
ſlight Excuſe, yet the Length of Time was not above. four- | 
teen Years, which, as it would not bar an Ejectment, ſo 
neither could it bar a Bill in Equity. (5) IB] 

[ Wherefore his Lordſhip decreed, that the Want of a Sur- 288 
render of the Copyhold to the Uſe 'of this Will ought to be 
ſupplied, and that the Defendant, who claimed the Premiſſes 
under the Mother, ſhould, -at the Plaintiff's Charge, ſurrender- 
ene ene the Plaintiff and his Heirs. | 


Caſe 72. PISS: 

Lord Chan- Piddock verſus us . Brown ©& a. 

cellor Talbot. 

A good Rule NE who was made a Defendant in Equity was exa- 
at Law, that mined as a Witneſs, ſavin ng / of Exceptions. And it 
_ 99. objected to the Reading of his Depoſitions, that though 


o there could be no Decree againſt him, Ns his Anſwer bei 
many Do- falfified in many Parts of it, he might be liable to a Profecy. 
fendants, if tion for Perjury, and conſequently not ſo indifferent with Re- 
— e ſpect to the Event of the Cauſe as a Witneſs ſhould be; and 


er. > has this Defendant had been very active in the Intereſt of 


gainſt a De- other Defendants i in the Cauſe. 
fendant; ge | WF! * 
may be called as a Witneſs for a Co-Defendant ; and ſo it win Equiy. 


«Lord Choncelber ; It is a good Rule at Law, that when the 
err * made many ee Defendants, and [the prin- 289 


cipal 
WO be Vol I. 2 | : 

1 12211 
e Court be _— 1 the Bill to have been in Poſſeſſion above twenty Years, 


leſs there was an Excuſe — Reaſon of Free . or Coverture, 
or by having been bey 


ſame Reaſon for po it to bat a And che — was 
nag Jenner verſus Tracey, © Paſche 1 ag by the Lord King. = 
- 155 N maya" in the Caſe of Belkh nb Corry read 17 

e ot, who likewiſe declared it to be his Opinion though that 
c was afterwards compromiſed) that whereas this Court had not in on 
thought proper to exceed twenty Years where there was no Diſability, in 
Imitation of the firſt] Clauſe of the Statute of Limitations 3 ſo « the Diſ- 
ability removed, the Time fixed for proſecuting, in the: (which is 
ten Years) ought i in like Manner to be obſerved. 


| 22 
> ne vye * — 


* _— nn LA — * * * * 
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— — — 
cipal Defendant calls one of the Co-Defendants to be a W- ; 
neſs ; if the Plaintiff cannot give ſome c.] material Evidence 
againſt him, he is allowed to be à good Witneſs, elſe it would 
be in the Power of the Plaintiff to take off all the Defendanes 
Witneſſes, by naming them Defendants in the Action; and in 
the preſent Caſe I do not ſce how the Plaintiff de by 


againſt this Defendant, Therefore let his 


read. 
Secondly, It was declared by the Lend Chancellor, that up- 14 Es 
0 producing a Bond or Mortgage, this, primd facie, is a — aci 
Evidence of a Debt: But that wherever there are manifeſt igns a good Evi- 
of Fraud in the Obligee, Ge. in ſuch Caſe he ought to be put {ence of a 
to the Proof of actual Payment; and though he may happen N 
thereby to loſe ſome Part of the Money really due to him, for Fraud ap- 
Want of able to make ſufficient ne Proof; 0 pans a juſt pears pears, the 
Puniſhment of him for the Fraud which he pl appears to Obigrs,Ee, 
have been guilty of, and will be a proper b 
| Others from committing the like. — 
Thirdly, An Account being directed, and that all Parties The Defen- 
ſhould be examined on Interrogatorics, and it appearing that dunt being a 
the Plaintiff who brought this Bill to be relieved. againſt a Se. v t, Man, 
curity, into which he was drawn without any valuable Conſi- amined on 
deration, was a weak Man, and eaſy to be prevailed upon to ſay Interrogato- 
and admit in his Examination any Thing that was untrue, * 
how much ſoever to his Prejudice: It was therefore. prayed, odered to 
that the Court would ſo order it, n ee take ſuch 
ſhould be taken of theſe Circumſtances, Defendant's 


Examina 
tion, . was not true, 


Whereu the Court directed, that in Caſe the Defendant 
ahl Tot ics againſt the Plaintiff, [the Maſter ſhould 
take Care to examine the Plaintiff in Perſon, and 5 ſee, 
that no Advantage thould be taken of | his Weaknels,” 


Cole verſus Gi Bons af, & Martin verſus Gil Caſe 73. 
5 ** .. co, > 70 . Lora Chan- 


cellor Talbot. 


On ke Kerr from a Decree of the jc Lord Gu King, 


ARTIE Mackean, of London, Mercer, had a Wife a 
5 - Gathagine, and no Iſſue, and a We Martin, Who fim ty his 


2 WATL Va? - 
Caſe be ould ſurvive. the Tela 's Wiſe, fell s it for 1004. whe mid by. J. per Ann. But 

that if the Teſtator's Wife ſhould die 1 5 become 2 
' Reſt of the Money to be paid within a 


and knows the become dhs Wo hi him, and being ll app of the hol Fa 
was to him, the 
ET . he al bo ud hen. 4p * 


Vox. III. f was 
le) See Skinner's Repors 673. The King verſus Sir Thomas Culpepper. 


"—" 
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— Plaintiff in the Croſs —_ ee made a 
Will, giving thereby, inter al, a Legacy of 500 /. payable to 
his Nephew Martin, if he ſhould ſurvive the Teſtator's Wife 
Catbarine, who, by the Will, was to have the Intereſt of this 
5001. inter al, for her Life, as alſo the Principal, in Caſe ſhe 
ſhould ſurvive the Teſtator's Nephew Martin. Soon after 


which the Teſtator died. The Teſtator's Nephew Martin 


was a young Man of about twenty-four Years of Age, but 
had led an extravagant Life, and been for ſome Time in Neu- 


gate. Mrs. Mackean, the Teſtator's Widow, was about 


fixty-four Years old: but as to her State of Health, there was 


Variety of Evidence. wy 


Martin had offered to ſell this contingent Legacy of 500 J. 
which was payable to him, in Caſe he ſhould ſurvive his Aunt 
Mackean, to ſeveral Perſons, and amongſt others, to his Aunt 
Mackean, but they refuſed to buy it. At length, at his De- 
fire, Cole, the Plaintiff in the original Cauſe, and Defendant 
in the Croſs [Cauſe, entered into an Agreement with Martin 
for the Purchaſe of this contingent Legacy. Cole was to give 
for this 5001. Legacy, 1004, to be paid by 5/1. per Annum at 
every Chriſtmas, with a Proviſo, that if Martin ſhould ſur- 
vive his Aunt Mackean, then what ſhould remain due of the 


100 J. ſhould be paid him within a Year after her Death; but 
ift the ſaid Martin ſhould die in the Life-Time of the Widow 


Mac kean, in ſuch Caſe the 5 J. per Annum to continue payable 
yearly as aforgſaid, until the 100 J. or what ſhould remain due 
thereof, ſhould be fully paid to the Executors, Adminiſtrators, 


or Aſſigns of the ſaid Martin. 


Martin went beyond Sea, and hearing that his Aunt Mac- 
kean. was dead, returned toEngland ; but before his Return, and 
after his Aunt's Death, the Plaintiff Cole brought his Bill in 


this Court againſt the Executors of the Teſtator, Mr. Mack- 


ean, to compel them to pay the 500 J. Legacy to him, as Af- 
ſignee thereof from Martin; and the — controverted 


the Payment, it having e over by Martin to the 
—_— 5 


Plaintiff Cole ſo much under the 


291 


Upon Martin's Returning to London from beyond Sea, he | 


came to the Plaintiff Cole's Houſe, telling him, he was in- 


formed his Aunt Mackean was dead, and that now the Legacy 


of 500 J. which was before contingent, was become abſolute ; 


but that he, the ſaid Martin, was fully ſatisfied with what be 


had done; and that, if he had not ſold the Legacy to the 
Plaintiff Cole, he ſhould have diſpoſed of it to ſome other 
Perſon for a leſs Price; and being told by the Plaintiff Cole, 
that he was at Law with the Executors of the Teſtator, An - 
drew Mactean, for the Recovery of the ſaid 


having controverted the Payment thereof to him) be rin 


2 


a” 


* ne 
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blamed the Executors for refuſing to pay the Legacy, ſaying, 
292 he would ſpeak to them [about it, and that he was willing to 

do any Thing further to confirm the nment, which he 
had before made of the faid Legacy ta the Plaintiff Cole, 
' Whereupon, ſome ſhort Time afterwards, a Deed of Con- 

fir mation of the former Aſſignment was prepared by the 

Plaintiff Cole, and read over to Martin. At the ſame Time 

the Bill brought by the Plaintiff Cole for the Legacy againſt the 

Executors, and their Anſwer to the Bill controverting the Pay- 

ment thereof, was read to Martin, who being fully appriſed 

of every Thing, did execute a Deed of Confirmation of the 
former Aſſignment to Cole. Afterwards Martin brought this 
Bill againſt Cole to be relieved againſt the Aſſignment, and Deed 

of Confirmation, Upon a full Hearing whereof, it was firſt 
decreed by the Lołd King, and afterwards, upon a Rehearing, 
that Decree affirmed by the Lord Talbot, and there being no 
Fraud in obtaining the firſt Aſſignment, which was at a ſubſe- 
quent Time fo deliberately confirmed, therefore the Plaintiff 
Martin ought to be bound thereby. | 

It was objected, that here was a neceſſitous Man felling this 

gool. E for what was not near the Value, for leſs than 

100 J. nay, for the Intereſt only of 1000. payable for twenty 
Years together; and ſeveral Caſes were cited out of Mr. Ver- 
non's Reports, as alſo [C] ſome of a later Date, where Re- 

293 verſions were (bought Heirs on Contingencies to be void, 2 

if the Heir ſhould die in the Life-Time of the Anceſtor, all 71 
vrhich Purchaſes were ſet aſide by this Court; that as the ori- 

ginal Bargain was unreaſonable, and Fraud manifeſtly appeared 

on the Face of it, fo this Fraud, with which it at firſt be- 

gan, accompanied it throughout, and was ſufficient to ſpoil the 

whole Tranſaction. Quod ab initio non valet, tractu temporis 

non convaleſcet. | | | 

But the Lord Talbot obſerved, that all thoſe Caſes of Heirs e gaser 
were immaterial to this Point; for that the Policy of the 1 
Nation, to prevent what was a growing Miſchief to ancient an Heir in 
Families, that of ſeducing an Heir Apparent from a Des his Father's 
pendance on his Anceſtor who. probably would have ſupported 2 , , 
him, and, by feeding his Extravagancies, tempting him in his ind, n. 
| enn | Father's why. 


(C] Earl of Arglaſs verſus Muſchampe, 1 Fern. 75. Note verſus Hill, 1 
of Arglaſs verſus Pitt, 1 Vern. 239. A "apa Pitt, 
o the Caſe of Twiſleton verſus Grifith, 


er, heard 19 June 1731, before 


1000 J. if he ſurvived his Father and Father-in-Law ; but if he died before 


ather oo d. The Heir ſur 
rived his Father and Father-in-Law, and Gat e Chodgh dir he had ab 
the Money, it being for Fear of an Execution, 


500 l. . 
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Father's Life-Time to ſell the Reverſion of that Eſtate, which 
was ſettled upon him; foraſmuch as this tended to the mani- 
felt Ruin of Families; therefore the Policy of the Nation 
thought fit'(though it at firſt prevailed with ſame [D] Diffi- 
culty) to put a Stop to. ſo miſchievous a Practice, by ſetting 
aſide all theſe Bargains with young Heirs for Reverſions ; but 
that in the principal Caſe here was no Heir concerned, and as 
it was in the Power [of Martin, when he was returned from 
beyond Sea, informed of his Aunt's Death, and that the Le- 
gacy of 500 J. was become abſolute, to confirm this firſt Aſſign- 
ment, ſo-he had done it. r oY 
His Lordſhip admitted, that had all depended on the firſt 
Aſſignment, he would have ſet it aſide, as being an unreaſon- 
able Advantage made of a neceflitous Man ; but ſeeing the 
A ſubſe. ſaid Martin was afterwards fully appriſed of every Thing, had 
quent, deli- the Executor's Anſwer read to him, and yet choſe to execute 
berate Act a Deed of Confirmation of his former Aſſignment ; and ſince 
eee not the leaſt Fraud nor Surprize had appeared on the Part of 
2 i ar the Defendant, it was, he ſaid, too much for any Court to ſet 
when the ; all this aſide. [E!] . ; | | 


Party is fully " | 
informed of every Thing, and under no Fraud nor Surprize, ſhall make the Bargain good. 


/ 


Tanner 


294 


| D] 1. appears from the Regiſters Book, that in the Caſe of Berny verſus 


Pitt, where the Defendant had ſupplied an Heir in his Father's Life-Time-with 
the two ſeveral Sums of 1000 J. and 1000 J. on Condition to have 2500 J. 
for each, if the Heir ſuryived his Father, elſe tbe Principal to be loſt ; and ob- 


tained two. Judgments from the Plaintiff of 5000 J. a-piece defeazanced for 


the Payment of the ſaid 25007. for each; the Lord Nottingham on the firſt 
Hearing (9 Feb. 33 Car. 2.) granted Relief only againſt the Penalties ; but on 
a Rehearing before the Lord Feffereys, (27 Fan. 2 Far. 2.) though the Plain- 
tiff had been conſtrained, in Obedience to the Decree, to pay he Defendant 
5390 1. yet the former Decree was diſcharged, and the Plaintiff ordered to be 
reltored to the Money paid ultra the 2000 J. originally lent, and the Intereſt 
for the ſame, with Intereſt from the Time the Defendant had received it. 

[E] The following Anonymous Caſe appears in another Part of the ct- 
er's Manuſcript, to have been determined during the firſt Time of the 


Fa Man was caught in Bed with another's Wife, and the Huſband who 
caught. him, having a Sword in his Hand, was about to kill the Man, 
who was naked, and in the Power of the Huſband. But upon the Man's 
deſiring the Huſband not to take that Advantage of him, and ſay ing, that. he 
would make him Reparation ; thereupon they went into another Room, where 
the Man gave the Huſband a Note for 100 /. payable at a certain Time. Af- 
ter which, the Money growing due, the Huſband came for Payment, and the 
Man excufing Payment, gave his Bond for the Money, and afterwards brought 
his Bill any, 7 relieved. The Lord Cowper declared, that if the Matter had 
reſted on the Note, which was gained by a Man armed, from one naked, and 
by Dureſs, though jt happened to be given in Satisfaction for the greateſt In- 
jury, (in which Caſe, however, the utmoſt Remedy the Law * = 

' given, 


Cowper”s having the Great Seal, and ſeems very applicable to the Cafe aboye re- 
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[Tanner verſus Wiſe.” 
On a Rehearing From « Decrecof the Lord Chancellor King. 


it hath pleaſed God to bleſs me, I diſpoſe of the ſame as fol- Einf de 
lows: | will that my Debts be paid ; after which he diſpoſed fame as (1 


« All the Reſt of my Eſtate, Goods, and Chattels whatſo- — fog 
* ever, Real and Perſonal, I give to my beloved Wife, whom and this is 
« I make my Executrix,” The Teſtator died poſſeſſed of theplainer, 
Leaſes for Years, and ſeiſed of Lands of Inheritance in Fee- Wh" it 
ſimple. x faid, all the 
Ee of my 
Real Eftate, the Word Roy being a Term of Relation, 


The Bill was brought by the Heir at Law of the Teſtator, 
ſuggeſting, that the Teſtator's Widow had all the Writings 
and Title Deeds relating to the Inheritance of the Lands of 
which the Teſtator died ſeiſed; and that thoſe Writings be- 
longed to the Heir, who was intitled to the Lands, The 
Defendant, the Widow, by her Anſwer inſiſted, that all the 
Real Eſtate of the Teſtator was by the ſaid Will deviſed to her 
in Fee-ſimple. | 

This Cauſe was brought to a Hearing before the Lord Chan- 
cellor King, who decreed, that as the Plaintiff was the Teſ- 
tator's Heir at Law, all Deeds and Writings relating to any 
Part of the Teſtator's Eſtate ſhould be brought before the 
Maſter for the Plaintiff, the Heir at Law, to have the Inſpec- 
tion [thereof, who ſhould be at Liberty to bring an Ejectment; 
and that the Defendant who claimed under the Will, not 
give in Evidence any dormant Term or Incumbrance. 

Afterwards the Plaintiff, the Heir at Law, had a Rehear- 
* a Petition, and objected, that here were no Lands of 

itance by expreſs Words deviſed by the Will; nor did it 
appear, that the Teſtator intended to paſs any Part of his Real 
te; that the Words all my temporal Eftate might be ſatis- 
fied, by being conſtrued to diſpoſe of the Teſtator's Perſonal 
Eſtate only, particularly his Leaſes for Years, which were in 
Vox. III. 8 g g their 


fron. had been to be aſcertained by a Jury) be ſhould have made no 
culty of granting Relief; but when afterwards the Plaintiff had cooly, 
and without any Pretence of Fear or Dureſs, entered into a Bond to the Huſ- 


and, he had thereby himſelf aſcertained the Damages, and ought not to be re» 
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their Nature temporary, and would wear out in Time. And n 


| ſince it was at leaſt doubtful, whether. the Teſtator intended 


hereby to paſs his Real Eſtate ; by doubtful Words an Heir 


was not to be diſinherited. Beſides, this. Caſe relating to a 
Title of Land, and depending intirely upon the Words of a 
Will, was mare proper to be determined in Equity, than by a 

- '' Judge and Jury at N, Prius. 
. Chancellor : I think this Decree is right, and that it 
was ſufficient to direct, that the Writings ſhould be produced 
before the Maſter, and no dormant Incumbrance given in Evi- 
But a light dence againſt the Pla intifl. Though it ſeems but a ſlight Equity 
Equity for! for an Heir to ſay, he wants the Writings, when his Title as 
12 fox Heir ſtands in need of no Writings, - unleſs he claims under 


he wants.the ſome Deed of Intail concealed by the Widow, or Executor. 
Writings 3 | | 


unleſs he claims under ſome Deed of Intail concealed from him by the Defendant. 


Where a Ti- It is true, where a Title depends upon the Words of a Will 
” —_— only, J do not fee, but this Court may determine it, as well as 
Words of a 2 Judge and. Jury. [Notwithſtanding which, if either Party 
Will; this has a Mind to go to Law, with the Directions that have been 


is as properly 
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determinable given by the Decree, I will not hinder them: But if both Par- 


in Equity, as ties are deſirous to have my Opinion touching the Title, I am 
by a Judge ready to give it. Upon which the Council on both Sides de- 
and Jury at claring, that they ſhould willingly acquieſce to the Judgment 
Ni; Prius. of the Court, his Lordſhip delivered his Opinion, that a Fee 
paſſed by this Will to the Widow of the Teſtator. 5 
_ Firſt, For that though it had been objected, that the Words 
temporal Eſtate did more properly refer to perſonal Eſtate, 
and eſpecially to Leaſes for Years, (which, comparatively ſpeak- 
ing, arc but of ſhort Continuance) and not to an Eſtate of In- 
heritance, which is permanent, and may laſt for ever; yet 
here this Expreſſion hdr: to have been made Uſe of in the 
Will in Contradiſtinction oply to the Teſtator's eternal Concerns, 
which every Man, at the Time of making his Will, is natu- 
rally ſuppoſed to have in View; ſo that the Words temporal 
Eſtate lignify the ſame as worldly Eſtate, or all that a Man has 
in the World (d), and conſequently take in both Real and Per- 
{onal Eſtate. | 
In the next Place, where the Teſtator had ſaid, that as to 
all bis Temporal Eſtate. he diſpoſed of the fame as followed ; 
and, after having given ſeveral Legacies, proceeded to deviſe 
the Reſt and Retdue of his Eſtate, Goods, and Chattels, 
Real and Perſonal ; theſe Words, Reft and Reſidue, are Words 
of Relation, and muſt refer to ſome Eſtate before-mentioned 


| in 
(d) See 2 Vern. 687, Ackland verſus Achland, 2 Vern, Beacbere 
verſus Beachcreft. S | ; 6905 ; fe 
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i. A. 


in the Will, if any ſuch there were. Now, in this Caſe, 
there was an Eſtate mentioned before by the Teſtatot, (viz.) 
his temporal Eſtate, which brought it to ſignify [the ſame, as 
if the Teſtator had ſaid, © I deviſe the Reſt and Reſidue of 
« all my temporal Eſtate,” which, without the Word Heirs 
(e), would have ſufficed to paſs all his Real Eſtate. 

Wherefore the Lord Chancellor with great Clearneſs de- 
creed, that all the Real Eſtate did well paſs by this Will to 
the Teſtator's Wife and her Heirs. | os oben 


Lilly verſus Osborn. 


| Sir h 
NE purchaſed a Copyhold, and took a Surrender of it to Jan - 
the Uſe of hi for Life, Remainder to the Uſe of Aer of the 


Caſe 75. 


his Wife for Life, Remainder to the Uſe of Truſtees for Rall 


twenty-one Years, to raiſe 80 J. for his Daughter, Remainder One not in 
to the Uſe of himſelf in Fee. At the Time of this Puc- _ MY 
chaſe, the Purchaſer was no Trader, nor owed any Debts ; Trader 
but afterwards he engaged in Trade, contracted Debts, and makes a vo- 
about ſixteen Years after became a Bankrupt. Whereupon a luntary Set- 
Commiſſion was taken out againſt him, and his Wife dyin r 
the Commiſſioners ed over the Copyhold Premiſſes, which terwards 
the Aſſignees ſold to the Defendant, allowing him to detain in becomes a 
his Hands the 800. in order to anſwer it ta whomſoever it Trader and 
ſhould be adjudged due. And the only Queſtion was, whether 2 
this was within the Clauſe in the Statute of 1 ac. 1. cap. ment notlia- 
15. ſe. 5. where it is ſaid, © That if any Perſon which ble to the 
* hereafter is or ſhall be a Bankrupt, ſhall convey, or procure, Bankruptcy, 
* or cauſe to be conveyed to any of his Children, any Lands | 
* or Tenements, Goods or Chattels, except the ſame be pur- 
© chaſed, conveyed or [transferred, for ar upon Marriage of 
* any of his or her Children, or ſome valuable Conſiderati- 
* on; it ſhall be in the Power of the Commiſſioners to diſ- 
e poſe of the ſame, as if the Bankrupt had been actually 
« ſciſed or poſſeſſed thereof,” | | | 

And it was objected, that this came exactly within the 
Words, being a Proviſion for a Child, and merely voluntary, 
without any Confideration, as againſt Creditors, To which 
Opinion at firſt inclined the Maſter of the Rolls. 

But afterwards, upon citing the Caſe of Criſp verſus Prat 
Cro, Car. 549. where it appeared that the Perſon ſuppoſed 
to be a Bankrupt, had ſettled a Copyhold Eſtate on himſelf, 
his Wife and his Son, and the Heirs of his Son; and the 
Perſon at that Time not being in Debt, but a clear Man, nor 
then ſo much as a Trader, and the Settlement being two 
(e) See the Caſe of Barry verſus Edgeworth, Vol. 2. 523- 


Caſe 76. 


Lord Chan- 
3 cellor Talbot. 
x Teſtator de- 
= viſed aTe- 
for Years 
and all his 
Perſonal E- 
ſtate to A. 
an Infant, 
and if 4. 
dyed during 
F his Infancy, 
1 and his Mo- 
| ther ſhould 
die without 
any other 
Child, then 
to B. A. 
died during 
his Infancy, 
Though the 
Mother was 
living, and 
might have a 
Child; yet 
the Court 
aided B, the 
Deviſee 
over, by di- 
recting an 
Account and 
Diſcovery 
ol the Eſtate, 
in order to 
ſecure it, in 
Caſe the 
Contingen- 
cy ſhould 
happen. 
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; Years before he was concerned 1n Trade, and fix Years 


before any Act of Bankruptcy committed by him: In that 
Caſe, the Court of B. R. (viz.) three Judges againſt Berþe- 
ley,. held it not within the Act. Accordingly in the principal 
Caſe, conſidering the Party was not ſo much as a Trader x when 
he made the Settlement, the Maſter of the Rolls was clear, 
that the ſaid Settlement was not liable to the Bankruptcy. = 


[ Srudbolme verſus Hedgſon & a/. 


HE Bill was to have the Benefit of a contingent Deviſe of 

a Perſonal Eſtate ſecured to the Plaintiff, and for an Ac- 

count of the ſame. Michael Studholme, being poſſeſſed of ſe- 
veral long Exchequer Annuities, granted by Parliament for 


ninety-nine Years, to the Value of 250 J. per Annum, and 


having an illegitimate Daughter, the Defendant Mary, married 
to his Kinſman Cuthbert Hodgſon, another Defendant, and 
having no lawful Iſſue, and having a Nephew, a Brother's Son, 
(us.) the Plaintiff William Studbolme, made His Will dated 
26 Fuly 1711, thereby deviſing to Michael Hodgſon, the Son 
of the Defendant Hodgſon and Mary his Wife, all bis Exche- 
quer Annuities for the Reſidue of his 'Term therein : with Di- 
rections, that all the Proceed thereof from Time to Time 
ſhould be placed out at Intereſt, and out of ſuch Intereſt, that 
Michael Hodgſon, the Defendant's Son, ſhould be maintained 
and educated till his Age of twenty-one, at which Time all 
the Proceed and Profits thereof, and the principal Money fo 
placed out, together with the Intereſt thereof, ſhould be paid 
to the ſaid Michael the Son; but in Caſe the ſaid Michae/ 
ſhould die before twenty-one, then the Teſtator deviſed, that 
all the Annuities given to the ſaid Michael, ſhould go to his 
Mother, Mary a and to ſuch other Child or Children 
as ſhe ſhould thereafter have, Share and Share alike ; and for 
Want thereof, to her Executors, Adminiſtrators and ; 
He gave ſeveral Leaſehold Houſes in St. Famey's to the 

fendant Mary Procter for her Life, Remainder to Michael Hodg- 


ſon the Infant Son, if he lived to twenty-one ; otherwiſe to 


ſuch other Children [as the ſaid Mary Hodgſon ſhould have, 
equally ; and for Want of ſuch Children, then to the ſaid Mary 
his Mother, her Executors and Adminiſtrators ; and the ſaid 
Teſtator did thereby give a Moiety of his Plate to the ſaid 
Michael Hodgſon the 17 * and the other Moiety, together 
with the reſt of his Goods at his Houſe at St. James 's, to the 
Defendant Mary Procter. As to his Houſe in Dover, he 
deviſed the ſame to the ſaid Michael Hodgſon the Infant and his 
Heirs, and gave all the reſt of his Real and Perſonal Eſtate ow 


202 fore T 


„6 — — all 12 — 83 
— — Ws 8 * 


| — — — 
De Term. & Vinitatis, 1734. 


— — 


the ſaid Michael Hodgſon, bis Heirs, Executors, Adminiſtra- 


tors and Aſſigns for ever, making the aid Mary Profter Exc- 


cutrix. | : * 

zoth of September 1715, the Teſtator made à Codicil, 
thereby | giving to the 1dants Cuthbert Hodgſon and Mary 
his Wike, 50 8 for their Lives, and the Life of 
the Survivor of them, to be iſſuing out of the ſaid Exchequer 
Annuities. Alſo he gave them 


Real and 
clared, that 


without any other Children or Child by the ſai 


which the Teſtator died. 


The Infant Son Michael Hodgſon died within a few Days 
before his Age of Ls; 8 and Mary his Mother being 


Child ; the Plaintiff Studbolme, the Deviſee over, brought 
Bill for an Account of the ſaid Teſtator's Perſonal Eſtate, 
"parts to the End that, in 
gene of th | the Defendant Mary 
Hodgſon without Children ſhould happen, the Plaintiff mi 

receive the ſame according to the Directions of the ſaid Will; 
and that in the mean Time the Money ariſing from the Rents 


and Profits of the ſaid Perſonal Eſtate, might 8 | 


Securities, in order to wait the Event of the ſaid 
and that all the Writings, relating to the Real and | 
Eſtate, might be brought before the Maſter.. i 
For the Defendants it was faid, 1/f, that ag to the Leaſe- 
hold, the Exchequer Annuities, and other Perſonal Eſtate, the 
Bill was not proper 3 ſince the Plaintiff at that Time had nog 
Vox. III. H h h the 


in 


. 
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Where a 
Bill is 
brought to 


ſecure and 


have the Be- 
nefit of a 
contingent 
Intereſt de- 
viſed over; 
the Coſts 
ſhall be paid 
out of the 
Aſſets of the 
Teſtator, 
who by his 
Will has oc- 
caſioned the 
Difficulty. 


Ripht) che Matter of dhe R 


Tne Tealt Pretence of Right, and poſſibly might never have any; 
nay, that it was rather to be preſumed he never would; the Pre- 
ſumption of Law being, that ub one will die without Tſue, for 
which Reaſon it ſuppoſes an Eſtate-tail may laſt for ever; and 
therefore if an Eſtate ſhould be given to A. and his Heirs as 
long as B. ſhall have any Iffue of his Body, this would be a Fee- 
ſimple in A. That ſuppoſe ſome [Years hence (or very ſoon, 
as it might happen) the Defendant Curhbert Hodgſon, by Ma 
his Wife, ſhould have Iſſue, what ſhould become of theſe 
Coſts which the Parties the Defendants would have been then 
unneceſſarily put to? And 1 Fern. 105. Sarkvill verſus Ayle- 
worth was cited, where a Bill was brought in a Lunatick's 
Life-time, by his Deviſee, toprove his Will, .and to perpetuate 
the Teſtimony thereof ; but it was determined, that the Bill 
would not lie, becauſe ſuch Deviſee, in the Life of the Teſ- 
tator, had neither jus in re nor ad rem, had not at that Time, 
and poſlibly never might have, any Sort of Right; alſo the 
Lunatick, the Teſtator, might recover from his Lunacy and 
make another Will; both which Reaſons were applicable to 
the preſent Caſe, and made againſt this Bill: For the Plain- 
tiff here had neither jus in re nor ad rem, and by Poſſibility 
never might have any. Again, as the Lunatick in the Caſe cited 
might recovet, ſo the Deviſee for Life in the principal Caſe 
might have Iſſue; and as that Bill was, for the Reaſons that 
have been mentioned, held improper, ſo (it was conceived) the 
preſent Bill, on the like Conſiderations, wonld be deemed im- 
„„ — orgs | 
But by the Lord Chancellor ; As to what has been objec̃ted 
concerning the Coſts, thele ought clearly to be paid ont of the 
Aﬀets of the Teſtator, who by his Will has vccafioned the 
Difficulties. Hete is u Poſſibility at leaſt of a Right's Sing 
to this contingent Deviſee, and ſt is reaſonable that all Riphts, 
ſuch as they are, whether veſted or contingent, ſhould be pre- 
ſerved, On the Death of Mary Hodgſon the Mother, it will 
be determined, whether this Right will ever veſt or not, which 
has been adjudged not too remote a Diftance of Time. If the 
Defendants were not to be called ro an Account in their Life- 
time, they might [walt&and imbezil every Thing; and that 
Eſtate which at preſent may be eaſily accounted for, in proceſs 
of Time, (viz.) at the Death of the Defendant Mary Hods- 
fon, may be impoffible to be diſcovered ; by which Means 
Deviſee over may be deprived of his Right, and the Intentions 


of the Teſtatot defeated ; and though there may be theſe In- 


conveniencies on the one Side, I, for my Part, am able to 
foreſee none on the other. In the Caſe of Stainet verſus 
Maddox, (where the Bill * for ſecuring a like contingent 

tnade a Decree of this Nature, 
1 11 which 
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which was affirmed: dy the Lord Chancellor King, und bis 
Lordſhip's Decree ( affirmed in Parliament. 
TThe ſecond Qyettion was, Whether the DW#iſ over of the Ordre. 
Exchequer Annuities and Leaſehold Houſes, and more << canoes” 
ally of a Moiety of the Plate and Reſidue of the Perſonal and if A.dies 
Eſtate, was good ? — 4 
And it was objected, that in the Caſe of a Deviſe of a Chat- hy _ 
tel Real or Perſonal to one, and if he die without Iſſue, the Re- De⸗ 
mainder over, ſach Remainder muſt be admitted to be void ; 1 B. 
and in the preſent Caſe the Deviſe over was, If Mary, the . fuch | 
1% Infant's Mother, ſhould die without any other Children or & e 
« Child by the ſaid Cheer Hodgſe ſon 35 which Word Child ©. 
and ſue are ſynonymous, every Child being an Iſſue, and 
Iſſue a Child, Morebyer, the laſt” Deviſe by the Codicil being 
in Caſe Mary the Mother ſhould happen to die without 
other Children or Child, then to the Plaintiff Studbobne and bis 
Heirs; no Eſtate Ae to paſs by thoſe Words, but what can 
deſcend to Heirs, ned the Teftator had ſome Fees - 
= lc Eſtate, (ui,) 2 — at Dover, which would fa- 
the Deviſe, without carrying the Perſonal Eftate 4 that 
305 [nee as to the Exehiequer Annuities and Leaſehold Houſes, 
being exprelly deviſed, muſt paſs by the Codicil to the 
Plaintiff in Caſe the Deviſe over were good. 
Sed per Cur* : There can be no Doubt. but that the Deviſe 
over to the Plai in Caſe Mary, the Mather: ſhould dis 
without any other Child by h band, is good upon that 
Contingency; and then, as to the Queſtion, how Po — ſhall 
be comprehended therein, it is obſervable;- that not only the 
Exchequer Annuities and Leaſehold are expreſſy deviſed, but 
all the Premiſſes; and the Intention of the Codicil was, in 
Caſe "Michael the Infant Son ſhould die before Twenty-one, 4 
Sc. that then the Teftatar's Nephew, the Plaintiff 8 = 
ſhould be put in the Place of the ſaid Michdel: == 
The laft Point was, gore, Any the — Bennet r = 
the Reſidue, And here it was inſiſted,” that the fame belongec a 
to Mary the Mother Nr necks fo ication, and it Wag 
compared to the Deviſe of a Freehold Eſtate to the'Teſtator's 
Heir at Law after the Death of , g. in which Caſe it way 
manifeſt the Heir at Law could” not have it ſooner; cotife- 
quently J. S. would in the mean Time be intitled to the Pre- 
miſs for his Life. Vangb. 259, Gardiner verſus Sheldon, | 
Sed per Cur* : In the Caſe died the Teſtator had declarei 
his Intention, that the Heir at Law ſhould not have it ſooner; 
and there the Freehold could not be kept in Abeyance, Ty 


muſt yeſt rnd * ron they is 
9 
han | * 4 y 


* yo of pu 1728. 


* 
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no ſuch Rule with Regard to perſonal Eſtates, which may re- 
main in Suſpence. herefore the Profits of the Reſidue from 
the Death of Michael, till the Contingency happens, are to 306 
accumulate and be added to the Capital; and if no Child of 

the Defendant Mary by her Huſband Cuthbert, then to go to 
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ba * Porchaſe Money, The 
chaſesan E- Plaintiff had an equitable Lien on the purchaſed Premiſles, of 
ſtate, pays which the Defendant alledged he had no Notice at the Time 
Part, and of making his Purchaſe, but was appriſed thereof before Pay- 
gies . ment of the Money due on the Bond. And it was contend- 
Reſidue of ed, that this Notice was not material, ſince the giving the 
the Money ; Bond was as Payment ; and the Purchaſer, after he had given 
Notice of an his Bond for Payment of the Purchaſe Money, is bound in all 
—_— Events to proceed, and cannot plead at Law, that there is an 
before 1 equitable Incumbrance on his purchaſed Premiſſes. 

ment of | 


Money, tho' after the Bond, is ſufficient. _ 


Lord Chancellor ; Tf the Perſon who has a Lien in Equity 
on the Premiſſes, gives Notice before actual Payment of the 


. E 
- 


F] Thomas Green, Efq; poſſeſſed of a large Perſonal Eftate, and having a 
by a firſt Wife, and a Daughter by a ſecond Wife, and having no 
Son, bequeathed his Yerſonal. Eftate (ſubje& to the Payment of ſeveral Lega · 
ciea] to his Daughter by his ſecond Wife, and if ſhe ie be- 
Age of ewenty-one, or Marriage, and his Daught 
ould have one or more Sons, he bequeathed his faid Perſonal Eftate un 
uch Son as ſhould firſt attain his Age of twenty-one; and in Caſe his ſai 
Daughter by his firſt Wife ſhould have no Son that. i 
twenty-one, then he gave his ſaid Perſonal Eſtate to 
y the ſecond Wife died under her Age of twenty-one, | 
by the firſt Wife had a Son, during whoſe Infancy and on w 
Behalf, the Bill was 
out at Intereft, 


ought to go and to ſuch Perſon and Perſons as ſhould be intitled thereto, 
ua to the Directions and Contingencies mentioned in the Teſtator's 
Will. Green verſus E tins, heard before the Lord Hardwicke, December 6, 
1742. 3 3 
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Purchaſe Money, it is ſufficient ; and though the Purchaſer 
has no Remedy at Law againſt the Payment of the Reſidue,” 
for which he gave his Bond, yet he would be intitled to 
Relief in Equity, on bringing his Bill, and ſhewing, that 
though he has given his Bond for Payment of the Reſi- 
due of his Purchaſe Money, yet, now he has Notice of 
an Incumbrance, under which Circumſtances the Court would 
ſtop Payment of the Money due on the Bond. This the 
Lord Chancellor declared, though in the principal Caſe there 
was Proof of a Notice precedent to, the Purchaſe, by a Letter 
read the Purchaſer, mentioning the equitable Lien on the 
Premiſſes. 5:44; e 
[Allo in this Caſe there were two Executors that were morer here te 
over Reſiduary Legatees, and one of them, for a valuable Thing af- 
Conſideration, affigned over Part of his Refiduary Share to vignedizonly 
J. N. after which, for a valuable Conſideration likewiſe, he N „ * 
aſſigned over his whole Reſiduary Share to the other Executor h 45 
Reſiduary Legatee, who (as it was ſaid) had no Notice of ment be 
the former Aſſignment. A without No- 
ns . tice ; yet, as 
no legal Eftate paſſes, gui prior off in Tampere, potier off in Furt, 
Whereupon it was infiſted, that this Legacy of the Surplug: If there be 
was a Choſe en Aion, good only in Equity, and not at Law; two Execu- 
in which Caſe the Afignment that was (g] prior in Time vs whoare 


muſt take Place, conſequently the Aſſignment made to J. N. a pane 
would prevail, 


of them, 
1 2 them, 
a valuable Conſideration, affigns Part of his Reſid ner 
Conſideration, « bis whole Reſiduum to the other Executor ; if bur Choſe tn 


. * 


To which it was anſwered, that though a Legacy be a 
Choſe en Afion, yet, when it is aſſigned tq an Executor, (as 
the laſt Aſſignment was) he, having a Remedy at Law, is 
in a different Situation from a third Perſon. th&ad 
Lord Chancellor : I do not ſee any Difference 3 for the 
Thing off ned is till but a Choſe en Aion, which the Exer 
cue op If cannot come at, unleſs by Action or Suit, either 

w or Equity. | 

R 

aſſigned by one of the Executors to the other, the latter might 


have entered; but in the [principal Caſe the A was 
but of 1200/7. due u the Mort made to the Teſta- 
wor from A. B. the Father and 4. B. Son, Which not be- 
Vor, II. 5 4s 


e Cup of Brace ves The ba of Marlborough, Vol: 
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ing recoverable otherwiſe than by a Suit in Equity, was clearly 


a Choſe en Action. 
Caſe 58. Wych verſus Eaft India Company. 
Lord Chan- 
cellor Talbot. 


HE Eaft India Company were bound by Contract to 
Execu make an Allowance of two Rupees per Cent. to the 
tor, ami. Plaintiff s Inteſtate, for which the Plaintiff, the Adminiſtrator 
Tanger dor de bonis non of his Father, brought a Bill. The Inteſtate, with 
an Infant whom the Company made the Contract, was then beyond 
negleAs to Sea, and there died, leaving an Infant Son of tender Years. 
| 8 Upon the Death of the Inteſtate, Adminiſtration was granted 
Statute of to A. until the ſaid Son ſhould come to Twenty-one, ad Lum 
Limitations & Commodum of the Infant, who at that Time was about ----- 
ſhall bind the Years of Age. The Adminiſtrator in Truſt for the Infant ne- 
Infant. ver commenced any Suit on this Contra ; but the Son, within 
fix Years after his attaining Twenty-one, brought this Bill 
- againſt the Company, who pleaded the Statute of Limitations, 
— that the Cauſe of Action did accrue above ſix Years be- 
tore the Suit commenced, 3 | 
Whereupon it was argued, that as the Time did not run a- 
inſt the Father, with whom the Contract was made, becauſe 
was beyond Sea, and died there; fo after the Death of the 
Father the Son was an Infant, and ought not to be barred or 
prejudiced by the Neglect or Default of his Truſtee, the Ad- 
miniſtrator during his Minority, "I 
[Lord Chancellor: The Adminiſtrator during the Infancy of 310 
the Plaintiff had a Right to ſue ; and though the Cefuy que 
Truſt was an Infant, yet he muſt be [G] bound by the Truſ- 
A Corpora- tce's not ſuing in Time; for I cannot take away the Benefit of 
tion ſhall the Statute of Limitations from the Company, who are in no 
ju wary Be- Default, and are intitled to take Advantage thereof as well as 
nefit of the pirate Perſos; ſinec their Witneſſes may die, or their Vouch- 
Limitations, ers be loſt, And as to the Truſt, that is between the Ad- 
as wellas miniſtrator and the Infant, and does not ; the Company, 
pen. 80 where there is an Executor in Truſt for another, and the 
mon.  Executor neglects to bring his Action within the Time pre- 
ſcribed by the Statute, the Ceſtuy que Tru or Reſiduary 1 
gates, will be barred ; therefore w the Plea, IS 4 


An Execu- 


* 


* 


N ry | | bk 4 | Fg DH] + Wich 

0 La 4-4 FFC 
| ] In the Caſe of The Earl verſus The Counteſs of Huntingdon, Hill. 
wits the Lord Chancellor Parker was of Gelen or not then deter- 
mine the Point, that a Fine and five Years Non-Claim ſhould, in Favour of 
a Purchaſer, bar u Truſt Term N 


Derm, though the Cefuy que Traft was an Infant. 
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12 „ ſtill there is no Remedy againſt them [for Periury. It 
; Hs Cern 26 ofa] Tes ber 2 Nami i — 


* 
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Vycb verſus Meal. | Caſe 79; 
| Toer Chan- 
N a Bill bt by the Plaintiff againſt the Eaſ India Com- cellerTalbor. 
I y, one of the Officers of the Company was made a De- Tue Secre- 
ndant, in Order to diſcover ſome Entries and Orders in the tary and 
Books of the Company. | A 


India Company were made Defendants to a Bill for a Diſcovery of ſome Entries and Orders 
of the Company'; the Defendants demurred, for that might be examined as Witneſſes ; 
alſo becquſe their Anſwer cannot be read „ Ay. y 3 the Demurrer over-ruled, 
leſt there ſhould be a Failure of Juſtice, in! the Company are not liable to a Proſecu- 

tion for Perjury, though their Anſwer be never fo falſe. | | 


[The Defendant demurred, ſhewing for Cauſe that it was not 
ſo much as pretended by the Bill, that he was any Way intereſted 
in the Matter in Queſtion ; and that his Aoſwer, if it were to 
be put in, could not þe read againſt the Company; as the An- 
ſwer of one Defendant [H] cannot be made Uſe of againſt 
the other ; that the Plaintiff, if be Pleaſed, might examine the 
Defendant as a Witneſs ; that by ſame Reaſon, the Plain- 
tiff might make the Servant of any private Perſon a Defendant ; 
and that it was plain the Plaintiff could have no Decree againſt 
the Defendant, the Officer of the Company. [Ill oP 
Lord Chancellor : This is a Thing of Conſequence, which 
I do; not remember to have been ever judicially determined; 
but ſo far is plain, that the Plaintiff is intitled to, and to 
have, a Diſcovery of the Matters charged in the Bill, It is a 
different Caſe where a private Perſon, and where a Company 
are Defendants ; for the latter can anſwer no otherwiſe 
under their Common Seal; and thoug] 


they anſwer never 


Diſcovery, m make the Secretary, Book-keeper, or apy other 


not be 
ed, 1 


: 


— I 2. 
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Caſe 80. 


Lord Chan- 
cellor Talbot. 


A Writ of 
Neexeat reg- 
num ought 
not to be 
granted, 
without a 
Bill firſt 
filed. 


—— 


5 Officers of a Company, Detendants, who have demurred, but 


anſwered ; whereas, if this Demurrer ſhould be allowed, the 
Officers of Companies are never likely to anſwer again ; and 
though the Plaintiff be intitled to a Diſcovery, he would never 
e to get one, conſequently there would be a Failure of 
ice. ö | 
J Beſides, notwithſtanding the Anfwer of the Defendant, the 
Officer cannot be read againſt the Company, yet it may be af 
Uſe to direct the Plaintiff how to draw and pen his Interroga- 
tories, towards obtaining a better Diſcovery ; and 'fince no In- 
ſtance is produced, where ſuch a Demurrer has been allowed, 
and it may be very miſchievous and injurious to the Subject, by 
allowing thereof, to deprive them of that Diſcovery, to which, 
in common Juſtice, they are intitled ; and as on the other 
Hand, no Manner of Inconvenience can enſue from obliging 


ſuch Officers of a Company to anſwer ; therefore over-rule the 


Demurrer, 
Ex Parte Brunker. 


"THE Maſter of the Rolls, upon a Petition ex Parte, 
granted a Ne exeat regnum againſt J. S. (againſt whom 

the Plaintiff Brunker had recovered a Verdict at the Sittin 
after this laſt Term) upon ſtrong Affidavits, that the ſaid 5.8. 
between this and Micbaelmas Term then next, (before which 
Time the Plaintiff could have no Judgment) threatened to go 


beyond Sea; and this Writ was granted, though no Bill had 


been filed, upon a Precedent produced of the Lord Cowper's 
in 1709, 


[And now, on Motion to ſuperſede this Writ, and diſcharge 313 


the Defendant, who had been taken into Cuſtody by Virtue 
thereof, it was urged in Support of the Order at the Rolls, that 
the Writ of Ne exeat regnum was in the Regiſter, and at Com- 
mon Law, and though originally a State Writ, yet now was 
made Uſe of in Aid of the Subjects, to help them to their 
juſt Debts ; and being a Writ at Common Law, it ſtood in 
no Need of the Authority or Interpoſition of this Court, 

Lord Chancellor : In all my Experience I never knew this 
Writ of Ne exeat regnum granted, or taken out, without a 


[KJ Bill in Equity firſt filed, It is true, it was original = 


[K!] Yet fee the Caſe of Llind verſus Cardy, Precedents in Chan. 191. where 
a Ne exeat regnum was granted on Affidavits, by the Maſter of the ko „(Sir 
Fobn Treuer) in the Abſence of the Lord Keeper Wright, though there was 
no Hill in Court wherean to ground the Writ ; Ron the Caſe is 
warranted by the Reyiſter's Book. | | 


De Terms. 75 vater 17 34 


Stare WW. — ili e very I Y it 
ran fig Uſe of in Aid of the Subj 65 ow. 
ing them to Juſtice; but ſtill, as Cuſtom wed this 4 
ter Uſe to be made of it, . than can be 
warranted by Uſage, which always. has been to have a Bill firſt | = 
filed. The Precedent cited in the Lord N Was * Y '2 
t a ſingle one, and paſſ kd 40 cither it a 4 
— 1 any Uſe was made e or 5 the 50 1 
Defendant was ever taken upan itz Jo 8 is not | = YA 
ſufficient to oyerturn what has been the cooſtant- ray raQice ; = 
and there is the greater Reaſon that this Writ pe: taken 
out and granted with Caution, as it d 115 the Sj their Nor where 
Liberty : Neither ought it to be ma Ule of, w here De the Demand 


mand is entirely at Law); for there the Plaintiff has * Pry, od 


and he ought not +. ns wok Bah both at Lag wn in gard there 


Equity.” ban — | 
: Whereupon the Writ was bree. n 9 
e e ed ade. | | 

| _ 85 e 7 Caſe 81. 


| eee, $1 ee 1 
Motion was what's by the FR Genetdl to Glcba arge n 
an Order of the Maſter of the Rolls for filing an Ori- The Cot 
ginal nunc pro func, Maren 8 0 Ins —_— der the filing 
of Error brought. Af 040 an Original, 
R | > to e 


Error br be de before 
gt "= =} 7 though 


On the other Side it was urged, that a Court e and- 
much more of Equity, ough ht to favour any Thing that tended 


to ſupport a rs yo ich muſt be ſuppoſed to have been | _ 
obtained for a Demand; and therefore at Law, if there i 3 | .4 
any Miſtake in a Writ of Error to reverſe a 88 let the 

Vor. Ii. K k k _— {gk 

ug Towns the later Ed ofthe Reign of King Fome te Fit this 
Wri be ed, of A 
Wako on ro jy N 


on Application from any of the A- Secretaries, without Cauſe ſhewing, 
or upon ſuch Information as. his ſhould think of Weight) but alſo in 
the of Interlopers in Trade, great in whoſe Eftates many Sub- 
jeAs might be interefted, in Duels, and in other Caſes that did concern ** 
titudes of the King's Subjects. See the Lord Bacen's Ordinances, No. 89. 
15 = So held — the Lord King in the Caſe of Palms verſus Coſby, 
ee tiff had brought bis Action againſt the Defendanr, and 


2 Laſt Seal"after e N 


MS GT E077 
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Nite ves fo. weich, yet, it ang wende Jedgment, 
the Court will not amend it. 

© [Lord Chancellor : Though a flight Excuſe wht fu 
cient to induce” me to take an Order for Leave to the Plaintiff 
to file , Original, numt pro tunc, till ſome Excuſe there 
ought to be; otherwiſe no Perſon will file an Original, until 
he ſhall have been forced (570 to it by a Writ of Error; and 
this will be in a Manner to give away the ſmall Revenue of 


315 


the Crawn upon original Writs, which the King's Courts 
ought not to do. And thereupon his Lordſhip diſcharged the 


| Maſter of the Rolls's Order for filing the ſald Original; the 
| Conſequence of which was, that the . 2 N 
a upon A Writ of Error. | 


Caſe 82. Polo 2 verſus $i Edward "Dybovorit. | a 85 
Lord Chan- 
cellerTalbos, CNTR Edward Deſbouvrie was a Freeman of London, and 
| ſeſſed of a very great Perſonal. Eſtate. He had a 5 
with whom he had compounded as to her cuſtomary Part, and 
had a Son, (the Defendant) to whom he had given very con- 
ſiderable Sums of Money, in order to enable him to trade. He 
| had alſo one Daughter. 
Whins The Father made his Wil, giv ing (inter 27 to his Daugh- 
Daughter of ter longs upon Sana 1 * .ſhe.ſhould releaſe her Or- 
Freeman of phanage Part, together with all her Claim or Right to his Per- 
e ugh | Py te by Virtue of the Cuſtom of the City of Landon, 
1 of or otherwiſe, and made his Son Executor, his Daughter being 
' 10,000]. about the Age of twenty-three Years, 


left her by 

her Father, who. recommended it to her to releaſe her Right to her Part, which 
ſhe does releaſe according} ogy 3 if the Orp Part be much more than her cy, 

ſhe was told "ſhe might e which the ple ed; yet, if ſhe did not know, the had a Right 


| firſt to inquire into the Value of the Perſonal Effate, and the Quantum of her Orphanage 
Part, before = made her EleRion ; =P is ſo material, that it may avoid her Releaſe. 


316 


Aſter the Father! s Death it was agreed between the Daugh- 


ter and ber 1 that ſhe ſhould cope of her Legacy of 
10,000 J. 


an The Stature uf b l. 6. for the Amendment of Record, is excluſive of 
a Writ ab Error, that going more in Reverſal than in Afﬀfirmance of a Judg- 
ment ; 4 of the Act was, to ſu original Judgments, and 
ad Win * Carth, 368, 520. But there is a further Reaſon to 
be given, why a Writ of Error is in no Cale amendable, becauſe i it is the Com- 
miffion to the Court, and the Court cannot amend their own Commiſſion. 
See Salkeld, . 49, Thempſen verſus Crocker. It may be likewiſe obſerved, as 
material to as Purpoſe, that, after Ia nullo eff — pleaded, the Plaintiff 
in Error cannot have a Certiorari ex debito Ls as it is diſcretionary 
in the Court, will award it in Order to but nev to reverſe, 2 
| "eve * Salt. 269, Carlton verſus Mortagh. 
Vol. 1, 412 


2—— 5 1 
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10,0004, and upon the Terms whereon it ag given her by +2 

her Father's Will, that is, ſhe to releaſe all her Right by Vic- 

tue of the Cuſtom, &c. which Releaſe was accordingly 

| pared, and before ſhe executed it; her Brother informed her, 
that ſhe had it in her Election to have an Account of her Fa- 
ther's Perſonal Eſtate, and to claim her Orp Patt, and 
her Uncle was then preſent. But the Daughter at that Time 
declared, - ſhe would accept of the Legacy left her by her Fa- 
ther, that being a ſufficient Proviſion: for any young Woman; 
and thereupon ſhe executed the Releaſe, being then about 
twenty-four Years. old, and the Brother N to her the 

10,0001, and Intereſt. The Daughter afterwards: married 

one Mr. Pujſcy, an Attorney at Law, who brought à Bill to | "_ 
ſet aſide this Releaſe, ing, that the Perſonal Eſtate of 7 
which the Father died poſſeſſed, was much above 100,000 /. LT OP | 
the Daughter's Share of which, by the Cuſtom, would amount 1 
to upwards of 40, 00 J; that the Mother having been com- _ _;- 
ided with for her cuſtomary Part, the Freeman's Perſonal | af 
317 Eſtate was to be ¶ diſtributed as if there was no Wife, conſe» = 3 
tly the dead Man's Part was one Moiety, and the Chil- 
's Part the other; and that the Brother the Defendant, Sit 
Edward Deſbouvrie, had been advanced in his Father's Life- 
Time by his Father, at different Times, with ſeveral [O] great 
Sums of Money, the whole whereof would amount to a full Ad- 
vancement of the Son ; So that the Plaintiff:Puſey,. in Right of 
the Daughter his Wife, was intitled to a Moiety of her Father 
 the' Freeman's Perſonal Eftate. 3, 

The Defendant the Brother pleaded this Releaſe. 

Againſt which, on Behalf of the Plaintiff, at firſt-it was ar- 
ed, that as the Bill was brought to ſet afide this Releaſe, the 
* L ought no mes admitted to pen it in Bar, the 

Rule being, Non poteſt adduci exceptio cjuſdem rei, cujus petetur 
di ſolutio. 5 But — Lord Chartellos here interrupted the 
cil, ſaying, this was every Day's Practice; and that other: 
wiſe no Releaſe or Award could be pleaded to a Bill that was 


* 


brought to ſet aſide the ſame. 


_ [0] With Regard to the Advancement of a Child, it has been determined 
that een gad Sums, occaſionally to a Child, cannot be d 
an Advancement or Part thereof. Thus Maintenance Money, or an Allow- 


procuring the Mafter to keep him for ſeven Years inſtead 
a 4 Roſe, at the Rolls, Trin. 1718. But the Fa- 
ther's ng an Office for the Son, though but at Will, as a Gentleman Pen- 
—_— — * 3 of Army, theſe are Advancements pro 

verſus Norton, Mich, 1692. by the Lords Commiſfioners, Rawo- 
Ry and Heck, oY | 


rr of ohio I” + ROS oo nes 
2 1 | 2. ER at N 9 
o 4 l 4 * 
- 1 s 


AAA I . EO Ee TT EN - 
* * — mY , 7 a7 ny a Ms » 1 1 
; 72 n , . 
- adds 1 
. * 


* 

AR 
a 4 

E 4 


A renn bot e 
4 


— — 


If a Man de- 
viſes Lands 
in Fee to B. 
who dies in 
the Life of 
the Teſtator, 
and the Te- 
ſtator's Heir 
taking it that 
the Heir of 
B. is intitled, 
for a trifling 
Conſidera- 
tion conveys 
and confirms 
the Eſtate to 
him; Equity 


will relieve. 


S | — 
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nnn iim 
Then it was urged, that no Computation or Account had. as 
yet been taken of the Father's Perſonal Eſtate, and that it 

could not be imagined the Daughter intended Ito preſent her 
Brother with 30, o00 l. or that ſhe knew What her Right Was 5 
That ſhe was not appriſed that, by Reaſon of her Mother's - 
being compounded With, the Children's Share, inſtead of a 
Third, was a Moiety ; or that her. Brother the Defendant be- 
ing 1 advanced by Tan Father in bis Life-time, this was a 
Bar to him of his Orphanage Part; and though at Law it was 
ſaid Inorantia juris non excuſat, yet if any one ſhould take 
Advantage of another's Miſtake in the Law, even without any 
fraudulent Suggeſtion or Practice made Uſe of by him, it 
would be againſt Conſcience ſo to do; and they put this Caſe: a 
Suppoſe A. ſhould deviſe Lands to B. and his Heirs, and B. 
ſhould die in the Life of the Teſtator, and then the Teſtator 
dies, after which the Teſtator's Heir, not noch - that by 
Law the Deviſe to B. is void, (by.B.'s dyiog in the Life of 
the Teſtator) ſhould for a Trifle releaſe his Right to a valuable 
Eſtate, to the Heir at Law of ſuch Deviſee ; ſurely ſuch Re- 
leaſe would not ſtand good; [P] and as it was out of the F a7 
ther's Power by Deviſe or otherwiſe to debar any of his Chil 
dren. of that Share which they are intitled to by Virtue of the 
Cuſtom [Q: So here it was ſomewhat hard in the Father to 


induce his Daughter by any Words in his Will, to, give away 
and releaſe what ſhe had an undoubted Right to; and ad- 


mitting there was no direct [Fraud or Miſrepreſentation, here 319 
IE . was 


eg v4 +4 2, a , # ; j e * , 

[P]See the Cafe of Broderick verſus Braderich, Vol. 1. 239. where a Deviſee, ; 
under a Will defeRively executed, repreſented the Will as duly executed, and 
for a ſmall Sum gained a Releaſe from the Heir; the Court ſet aſide the Re- 
lea tg 11175 © | : OK. 

[QF It has been much queſtioned, whether .a Freeman's Will can any 
way operate on. the N Part. Formerly it ſeems to have been held, 
that a Freeman had a Power to appoint by Will, that if any of his Children 
ſhould die within Age, then ſuch Child's Part ſhould go tothe ſurviving Child 
or Children. 1 Lev. 227. Ha nend verſus Jones, ruled by Kelyng Chief 
Juſtice, at Niſi prius, and ſaid by Wylde, Recorder of London, to have been 
ſo adjudged in Chancery. But latterly it has been admitted to be otherwiſe. 
See the Caſe of Jeon verſus E!/fington, Precedents in Chancery, 207. In the 
Caſe of Biddle verſus Biddle, heard before the Lord Parker, Hill. 1718. a 
Freeman having a Wife and one Child, (inter al) deviſed the Orphanage Part 
to the Child, and in Caſe of the Child's Death before twenty-one, then to gc 
over to the Teſtator's Father; and it was held that this Deviſe over was void 
for that the Father had nothing to do with the Child's Orphandge Part, which 
came to him by the Cuſtom, not from the Father; and were ſuch Deviſe ovet 
to be good, it would be a Prejudice to the Child, who (in Caſe there were but 
one Child) might deviſe over ſuch Part at fourteen, which would take Effect, 
were the Child to die before twenty-one z or if he ſhould die Inteftate and un- 
married, it would go all to the Mother as his next of Kin, and not accordik 
to the Father's Will or if the Child ſhould marry and die within Age, leavi 
Iſſue, the Widow and Iſſue would be deſtitute, were ſuch Will to Fe good. ,. 


* * 
— * 1 
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was, however, 8 fopprefs veri, chough bot ſughefiro i jo 
and in this Cafe, fince it would net be pretended 
Daughter could have meant to give away” tes to — 
Brother, though he had aſked for it, this Releaſe 
ought not to be made Uſe'of in a Court of Equity to bar the 
Daughter of that Right which the did not know ſhe herſelf 
had, and much ffs intended to give away, © 
On the other Side it was ſaid do deferve Ooniideration, that 
the Father did by his Will gie this Legaey bf 46,0007. to his 
Daughter, upon Condition that ſhe mould releaſe all her 
Right by the Caftom ; and th it oduld hot be ſaid here 
was a poſitive Injundtion on the ughter to do fo, yet in all 
Probability it was intended '#2'a Nechmmendatton by the Fu- 
ther, who might think 10,0007. a reaſonable and 3 
Proviſion for Daughter, as ſhe herſelf declared ſhe thoug 
it was, when ſhe gavo this Releaſe ; and the Father might | 
deſirous that his Son, who Wy to s to ſupport his wars _ | 
have the Reſt of his Eſtate ; 
ably have a great Regard 51 3 Intentions of | Nag 2 
Father, (for which the was highly to be commended) and 
might thereby be induced to comply with fuch Inteation, at 


320 (ds lame Time tac ſhe knew in li Jul there was more 


to her by Vittue of the Cuſtom, 

That however it was. plain the Brother had acted in this 
Caſe without the nk Adarnce 2” Ret. whos he val 
her, before ſhe executed the Releaſe, that {be might, if ſhe 
pleaſed, call him to an Account for the whole P e Bia 
of her Father, and have her Orphana —— 
this being the folemn AG and Deed of the arty, —. 1 
her freely, and without any Sort of Compulſion or Miſre 
ſentation, and in Compliance with her — Father's wall; 
and ſince, if the Daughter was not informed of the Cuſtom of 
London, it was her own Fault, and not her Brother's; for 
theſe Reaſon i wan (6d the Deod of Releaſe onge not w by 

Lord Chancellor : I do not ſee that any Manner of Fraud 
has been made Uſe of in this Caſe, but ill it ſeenis hard, 2 
young Woman F 


ſuch I remember 
wher the Wiſe has becn com 
ey the Comel tee a 


nations. It e irony been held and determined by the 
| „ that if the Huſband, » Freeman of Londbm, has com- 


Vor. Il; LH | pounded 


* 


i) See the Cafe of Broderick verſus Broderith abi 110 


LIN "TOE 


2 
—— 
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pounded with the Wife before the Marriage | 2 to her cuſtom-, 


ary Part, this being, 75 Huſband's own Purchaſe, he ought to. 


Freeman of 
London com- 
pounds with 
his Wife for 
her Cuſtom- 
ary Part be- 
fore Mar- 
riage ; it 
ſhall be taken 
as iſ no - 
Wife, and 
the Huſband 
ſhall have 
one Half of 
the Perſonal 
Eftate in his 


have as well his Wite's cuſtomary Part as his own : But now 
a. different Reſolution ſeems to have N that 
where the Wife is : compounded with before Marriage, fr 321 
ſhould be taken, as if there was no Wife, and conſequently the 
Teſtator ſhall have one Half, and the Children the other (t). 
And if the Court themſelves have not, till very lately, agreed 
in what Shares or Proportions theſe cuſtomary Parts ſhall” go, 
the Daughter, ſurely, might be well ignorant of her Right, and 
ought not to ſuffer, : or give others any Advantage, by ſuch her 
Ignorance. Neither can it be inferred with ſufficient Certainty, 
what the Father recommends in this Caſe : He rather ſeems to 
leave it to. his Daughter's, Option, either to claim her cuſtom- 
ary Part, or releaſe her Right thereto, and accept the Legacy, 


own Power, the Children the other Half. 0 
i 12222 9831 <4 "A" ; 


In what 
Manner a 
Party relea(- 
ing ought to 
be informed 
of his Right, 
ſo as to be 
bound by 
ſuch Releaſe. 


Way of Con ration in ols, as to theſe Points." R] "I 
MY | ? | 0 $485 3 45 &6 52 gf ' ; 5 WP 


It is true, it appears, the Son the Defendant did inform * 
Daughter, that 'ſhe was bound, either to waive the Legacy 
given by the Father, or to releaſe ber Right by the Cuſtom 3 | 
and ſo far ſhe might know, that it was in her Power to accept 
either the Legacy, ot Orphanage Part; but I hardly think ſne 
kne w ſhe was intitled to have an Account taken of the Perſo- 
nal Eſtate of her Father, and firſt to know what her Orpha- 
nage Part did amount to; and that, when ſhe ſhould be fully 
appriſed of this, then, and not till then, ſhe was to make her. 
lection, which very much alters the Caſe; for probably ſhe 
would not have elected to accept her Legacy, had ſhe known, 
or been informed, what her Orphanage Part amounted unto, 
before ſhe waived it, and accepted the Legacy. * 
It would give Light into this Cauſe, to know, what might 
be the Value of the Father's Perſonal Eſtate at his Death, and 


Rene think fit) what was the Value thereof, when'the 


if 

ill was made; becauſe it has been ſaid to have been-increafed 
by the Father between the Time of mak ing his Will and his 
Death Nr to know, what the Son has received in his 322 
Father's Life-Time from his Father, for or towards his Ad- 
\ Therefore let the Plea ſtand for an Anſwer, ſaving the Be- 
nefit thereof until the Hearing; and let the Deſendant the Son 
anſwer, not as to Particulars, (for that I do not expect) but by 


() See dhe Nots at the Bottom of Page 644 ef Vel. 1, where this Cf; 
mentioned. TIF | 5 


TR] Ie appears from the Regifter's Book, that on the 8th of May 1735» 
upon the Ueeadant.y Patient. wes allodgtt; that che Tag was Gro nn 


Hereditaments in Dale, in Truſt to 
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in Dake, his Manor will paſs. 
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CY 
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e WY Pugh ga) ; 


'S | 


Kr | , Caſe 83. 
| * Chan- 
N this Caulk the following | Fold were Aeresd uw the . * Talbot, 


Lord Chancellor. 
Fir, If one deviſes all his Fact Kaese and HER Ic I devids + 
taments in Dale, and the Teſtator is ſeiſed in Fee of a Manor in ul my Lands. 
Dals, ſuch Manor, being an Hereditament in Dale, would — 
pay ens this Will ; BY perhaps, it. might be a Doubt, if a Daley and 

s Lands, and z Manor in Dale, of which 


—_— 
Lands are not Parcel, Whether hy the Deviſe of all his Lands i — — 


28 it is aan 


Heredita- 
ment in Dale, will paſs; but if T have the Manor in Dale, ON PEI, — 4 
of the Manor, it is a Queſtion, whether the Manor will paß. m — 


Secondly, If a Man deviſes all his Lands, Tenements, and If L have + 

y his Debts and Legacies, Freeholdand 
and the Teſtator has ſomé Preebeld and fame Co yhold 
Lands there, only the ' Freehold Lands fhall paſs; his 
Will muſt be intended of ſuch Lands and Tenements, as are de» 
viſable in their Nature. Serus, if the Teſtator had farrendered 
his Copyhold Lands to the Uſe of his Will, becauſe this ſhews 
he did intend to deyiſe his Copyhald, But even. in the firſt Dale to pay 
Caſe, if the Freehold were not * hatclent to o pay his Debts, my Debts; 
When the Teſtator deviſes all his Lands in Tru to. pay his 


only m 

Debts, it ſeems, ! tpn grin. oma, Freehold 
the Copybold hall in Equiey pas |; ge = Sor 99 7 —— 
4 — ect OR 
Ae; If a Man N Lands & to Truſtees to pay all One deviſes 


his Debts, and dies indebted by ene and ſim 
and the Bond Creditors recover 

Perſonal Eſtate, and afterwards they * be paid the Reſt 
of their Bond Debts out of the Rea Ei de e 
poſe; in this Caſe, as the Teſtator intended all his-Creditors — 
ſhould be:equally: paid their Debts, the. Bond Cteditdrs ſhall tar Deba 
not come in upon the Land, until the ſimple Contratt Credi- out of the 


Contract, . Real 
out of the 6 


—.— 


Abb 
the Bond 


; Perſonal E- 
fate i the ſimple Contrat Debes ſhall jd out of Edcte with the Bond 
+Debrs, and _ Bond Creditors ſhall fs pad out ge Rel fim le Contract Cre- 
. much from the ſame, as ſhall nds pom yall Payment with 


-, 


34 £34 4 th 


AY 
* 


n pr. x3 $8 6 

be nr tors 

tween the Parties 3 le was therefore &d, that A PRETTY 

jor — cg which, ee pal, of A Pint, Conran? was 
ACC 


"1B the Gal of Dro vis Kaufe, n d th lp Re» 
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tors have received ſo much thereout, as to make them equal, 
and upon the Level, with che Bond Creditors, in Reſpect of 
| what they received out of the Perſonal Eſtate. And "his the 
Lord Chancellor faid, was what the Maſter of the Rolls N 


| rightly decreed on great Conſideration, (m) 
On a Deviſe 8 2 Where on one 82 pecifick, or even a 


; pecuniar 
de int Debs: if a Gmple Con- 22 
[x roy « OE comes upon the Perſona wp Sy JA: 0 5 7 


whether ſpe- ſo Far, pop 7 Ho e e 
Ciel os Fe- theſe Legatees Fal fand in the FO TUE 
— their Satisfaction out Io 6 1 Ch * e 


Lande, 
ti fake csg Creditor have exhauſted ths Perſonal Fae. 


Ifone owes Fifthly, Where « Mam dies itidebred by Bond, ab i 

Debts by Perſonal Eſtate, and deviſes Lands to J. S. in Fee, and gives 

— 11% ſpecifick Legacies and the Creditor by comes on the Per- 

Lands to J. Eſtate to id his Bond; the ſpocifick Legatces ſhall 

S. in Fee, n of che Bond Creditor, to charge the 
' andieavesn- Land deviſed, becauſe the Deviſee of the Land (u) is as mach 

— ſpecifick Devilce, as the Legatee of a ſpecifick Legacy. 

ies, | 

ond: Credito ay re Let Dn of as th na 

Leg ll TL RISES: b t charge the Land, and why. 


One deve Laſh, And which was the principal Point) One bequeath | 
ERS. oil erſonal Eſtate to his Daughter, then an In t of 
hy about Seventeen, making her | Executrix, and deviſed all 
* his Lands, Tenements, and Hereditaments in Dale, to Truſ- 
bis DE. tees, in Truſt to pay his Debts and Legacies, and gave the 
8 Surp plus of his Lands, after Payment of his Debts, 407 his 


Truſt Truſt way Daughter i in Tail, Remainder over, 


Doe to ie Dit WIL; Reader over the Pos Bas tha the firſt 
err N 


i e 
5 the Perſonal Eſtate exem from the Debts; and that the Land, 


which the TLeſtator deviſed do pay his Debts, ſhould be firſt 
applied to that Purpoſe ; for which was cited The Abrid 
of Caſes in "Equity, 21, Aan verſus Meyrick, a ron Tale; 
and likewiſe a [Caſe decreed at the Rolls, 20th Nov. 1722, 325 
Bradnox verſus Gratwich, where a Man charged his Lands 


with the Payment of his "Debts, and gave ſome ſſ Le- 
gacies, * with the YR of his Perſonal Eſtate, to his 


z 


$4 os 3.00 


| {Thread be r verſus Deg. See Vol. 2. 416. 
See the Caſe of Clifton verſus Burt, Vol. 1. 678. nt 
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Brother; in which Caſe, foraſmuch as the ſpecifick Legacies 
would be exempt from the Debts, as betwixe the Deviſce of 
the Land and the ſpecifick Legatee; ſo the Court declared, 
they could not ſever the ſpecifick Legacies from the Reſt of 
the Perſonal Eſtate ; and the Teſtator equally intended, 
that the Reſiduary Legatee ſhould have the Reſt of his Perſo- 
nal Eſtate, as the ſpecifick Legacies, therefore all the Per- 
ſonal Eſtate was held to be exempt from the Debts. | 
Lord Chancellor : The Perſonal Eſtate is the (o natural Expreſs 
Fund for Payment of Debts, and which as againſt Creditors, Words, or 
unleſs they pleaſe, the Teſtator cannot exempt; but againlt bates. . 
the Deviſee of his Land he may, by appropriating his Land requiſite to 
as a Fund for Payment of his Debts; but even in that Caſe, exempt the 
according to the general Rule, there ought to be expreſs Perſonal E- 
Words to exempt the Perſonal Eſtate from the Debts, or at —— of 
leaſt Words very plainly ſhewing this to have been the Inten- 1c, 
tion of the Teſtator. Here the Teſtator gives his Perſonal + + 
Eſtate to his Executors, which is no more than the Law does, © 
and is like giving the Real Eſtate to the Heir, which is void, 
But what I chiefly ground m vr age is, that here the 
ſame Perſon is Deviſee of the Pe onal, and alſo Deviſee of the 
Surplus of the Real Eſtate, in Tail; and I cannot think it was 
the Intention of the Teſtator to exempt his Perſonal Eſtate 
from his Debts, for no other Reaſon, but that his Daughter 
might _ thereof by her Will under her Age of Twenty- 


„ — — — „ 


one, on Purpoſe to leave the Real Eſtate of the Teſtator, and 
which was ſettled on herſelf in Tail, the more incumbered, | | 
. i... COT 
326 [London Aſſurance verſus Eaft India Compuny. 1 
cellor Talbot. 


I \HE Solicitor General moved to diſcharge a Demurrer 
to Part of the Plaintiff's Bill, endeavouring to ſhew it * 82 
was a frivolous Demurrer ; and that, though it was but to a Part of the 
ſmall Part only of the Bill, and notwithſtanding the Anſwer to en . 
the Reſt of the Bill was moſt apparently inſufficient ; yet this — 4 
Demurrer, until argued, would ſtop the Plaintiffs from put - Anſwer to 
ting in any Exceptions to the Defendants inſufficient Anſwer j the Reſidue, 
that no more was deſired, than to have Leave to put in Ex- Pit be 
ceptions to the Anſwer to the other Part of the Bill, otherwiſe ue 5 
the Plaintiffs might be delayed from getting an Anſwer, till the cept, until 
Demurrer ſhould be argued, | | the Demur- 
Lord Chancellor : Were this Res integra, I can ſee no Rea- ver in argued, 
ſon why, where the Defendant demurs to Part only of the 
Plaintiffs Bill, this ſhould ſtay the Plaintiff's putting in Excep- 
tions to the Defendant's Anſwer, as being inſufficient, to ano- 
Vor. III. M m m ther 


(s) See the Caſe immediately following. 
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ther diſtin Part of the fame Bill. Indeed, if there was 
any Colour to doubt how far the Demurrer extends, 
it might be reaſonable, that the Maſter ſhould not take 
upon himſelf to determine the Queſtion, or to proceed upon 
the Exceptions to the Anſwer, However, ſeeing the Courſe 
of the Court is otherwiſe, I will not alter it, eſpecially in this 
Caſe, where it appears, the Plaintiff has delayed bimfelf by 
r 1 to _— Bill; and it 
not being that there is an ity in putting in 
the . if there be the leaſt Doubt touching _ [Val 327 
dity of the Demurrer, the Plaintiff ought to ſet it down to 
be argued, and not come to have it diſcharged upon a Motion, 
or to go into the Merits, [S] | 


- ['S] But if to a Bill the Defendant anſwers as to Matter of Diſcovery, and 
pleads only as to Relief, the Plaintiff may except to any Matter of Diſcovery 
before the Plea argued ; for that plainly no Matter of Diſcoyery is covered by 
the Plea. So ruled by the Maſter of the Rolls on a Motion to diſcharge the 
Exceptions, and Mr. Vernon, who was for the Motion, did afterwartls admit 
the Courſe of the Court to be fo, 14th of December, 1719. Note alſo, the 
Lord Parker ſome Time before ruled it in the ſame Manner. 
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Charlton & a, Creditors), . .. 

of Samuel Low, Aeg r laintiffs, 
Suſannah Low, - Siſter and 
Adminiſtratrix of the| 
ſaid Samuel Low, and 
others, being a Mortga-tDefendants, 
gee, and a Fudament Cre-| 
ditor of the ſaid Samuel 
Low, ES | 


NRY LOW, the Father of Samuel, purchaſed a Term 
of 1000 Years in the Lands in Queſtion, and agreed to 
Air v for the Inheritance; — / ruin 
endor covenanted to procure a Conveyance to 
of to the Vendee ang his Heirs, | 


and by Will gives 3000 J. to his ter, and makes his Son Executor, and di 
affigns the Term in Truſt ta attend the Inheritance, of 
own Name. Afterwards the Son acknowledges a Judgment to 4. 
Lands to B. and dies inſolvent ; A, ſhall firſt be paid his Judy 


* 
» ” "* I 


329 [ Henry 
having 
nab, a 
tor. Samuel, the Executor and Heir, the Term in 
Truſt to attend the Inheritance intended to be by him purchaſed, 
and afterwards took a Conveyance of the Inheritance to him- 
ſelf. Subſequent to this, Samuel confeſſed a Judgment to one of 
the Defendants, and made a of the Inheritance to ano- 
ther of the Defendants, without taking 


Alignment, of theold Tem af 1000 Years, and died | Te 


* a 0 „ö. 1 —— —-„—' — 24 
* — 
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The Queſtion was whether Suſannah the Legatee of the 
zoool. and who was the Adminiitratrix of Samuel Low her 
Brother, was intitled to a Satisfaction for her 3000 J. out of this 
Term of a 1090 Years, in Referencd to * other Incum- 
brancers; and to have it eo 75 as equſtable Aſſets of Low 
the Father, notwithſtanding the Aſſignment made by the Son 
in Truſt to attend the Inheritance. Or, whether the Judg- 
ment Creditor and Mortgagee ſhould have the Benefit of this 
Term, as connected with the Inheritance by the Aſſignment 
that had been made thereof, to attend the ſame ? 
It was inſiſted for Saſannab the Legatee, that the Aſſign- 
ment by the Son, though it paſſed the legal Intereſt, ſo as to 
prevent its. remaining Aﬀets at Law, yet it did not take away 
the Right of the Legatee, Who had a prior Demand thereon, 
and was at Liberty to follow thoſe Aſſets in Equity, unleſs 
aliened for a valuable Conſideration, and without Notice ; 
that if Samuel had purchaſed the Inheritagce without having 
aſſigned the Term, ſuch Term would have hot been merged, 
becauſe he would have had it. [in Ya) autre droit; and this 
Aſſignment, being only in Truſt for himſelf, ſhould have the 
ſame Conſideration as if it had continued in the Father. 
Lord Chancellor : It is obſervable, that the Teſtator Henry 
Low the Father had in Effect purchaſed the Inheritance, and 
the Son obtained a Conveyance of the Inheritance, in Con- 
formity only to the Father's Intentions. The Term, by this 
Aſlignment made of it by Samuel the Son, is become not Aſ- 
ſets at Law; far which Reaſon the Legatee cannot purſue it 
ſpecifically, but muſt have her Satisfaction, as for a Devaſ- 
tavit, out of the Executar's Aſſets; for as this Caſe ſtands, 
the legal Intereſt of the Term being in Truſt for the Mort- 
gagor at the Time when the Mortgage of the Inheritance was 
made, it was ſo far a Fraud upon the Mortgagee, as it was 
concealed from him; and the "Truſtees of this Term of 1000 
Years, which was aſſigned to attend the Inheritance, became 
A Term af. Truſtees for the Mortgagee of the Inheritance. Nay, a Term 
ſigned by an affigned in Truſt to attend the Inheritance will, in Equity, 
Trog = oo follow all ,the Eftates created thereout, and all the Incum- 
tend the In- brangcs ſubſiſting upon ſuch Inheritance; and is ſo connected 
heritance, with it, that Equity will not ſuffer it to be ſevered to the De- 
call s 0 triment of a | bong fide Putchaſer, who ſhall have the Benefit 
Aude E. of all Intereſts Which the Mortgagor had at the Time the 
ates created Mortgage was made, unleſs, againſt an intermediate Purchaſer 


out of it, and without Notice. 
all Incum- warn 


brances ſubſiſting vpon it. But the Term being by this Means become not Aﬀets at Law, 
the Executor, who aſſigned the ſame, is liable to the Creditors as for, a Deuaſlauit. 


| | Therefore 


ing it to merge, it would occalion a Devoftavit. 8 Ga. 135. 
264. b. 338. b. : 
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Therefore the Judgment-Creditor of the gor muſt 
be firſt ſatisfied, according to the Priority of the Liens affec- 
ting the Real Eſtate; in the next Place the Mortgagee, And 
as the Eſtate is to be ſold for the ¶ Satisfaction of Creditors, 
though the Siſter, who is Adminiſtratrix of her Brother 
Samuel, claims a Debt but by ſimple Contract, on Account 
of the Devaſtavit-; yet havirſy a Right, as Adminiſtratrix, to 
retain againſt all Creditors in equal Degree, ſhe ſhall conſe- 

uently retain her Debt prior to all the ſimple Contract Cre- 
| ow of her Brother, | b | 


Ann Knight, W idow of Jacob) ple; © Calo 86, 
Knight, deceaſed, 3 | | {Plaintiff | typ 55 
Jobn Knight, Eſq, eldeft Son 0 celler Talbot, 


' ſaid Jacob Knight and} jon PN Defendants 


HE Bill was v_ by the Plaintiff, the Widow of 4. cover 
the ſaid Jacob © Knight, againſt the Defendant Jobm pant for 

Knight, as eldeſt Son and Heir of the faid 'Facob Knight, in bis Hi 
order to compel - him to rebuild and finiſh the Plaintiff's 'Join- « i 
ture-Houſe, and to make Satisfaction for the Damage Which ture Houſe 
ſhe had ſuſtained for Want of the Uſe thereof; and ſet {ball remain 
forth, that upon the Marriage of the Plaintiff, by a Settle- ; 
ment bearing Date the 1oth of February 1710, ow Kmght, ment. The 
the Defendant's Father, ſettled the Capital Mefſuage' in --» . 
together with Lands of 400 J. per Annum, in the County of 
Oloceſter, to the Uſe of himſelf for Life without Waſte, Re- Heir for a 
mainder to the Uſe of his Wife for Life, Remainder to the 
Uſe of the firſt, &c, Son of the Marriage in Tail Male ſuc- ance. The 
ceflively, with Remainders over: That by the ſaid Settlement — 
the Defendant's Father [Jacob Knight, covenanted for him- © r 
ſelf -and his Heirs, with his faid Wife's Truſtees, that the ought 
Capital Meſſuage and Premiſſes ſhould remain to the Uſes in the to be a Par- 
Settlement, without any Act done, or to be done, by the ſaid 23 
Jacob Knight to the contrary : That the faid Jacob Knight, & 1 . 
the Defendant's Father, did ſome Time afterwards pull down Creditor 
pu Part of the ſaid Capital Mefſuage ; and that he had may ſue the 
ne by the Plaintiff the Defendant his eldeſt 80n; and that bean, 
he afterwards died, leaving real Aſſets of great Value to 


; de- Heir is ex- 
ſcend to his Son the Defendant ; and that the Plaintiff after preſly bound 
her Huſband's Death, the ſaid Capital Meſſuage not being in- 2 


habitable, was forced to hire another Houſe for ber Habita- f. f 


to pay all Dedts, and as the Executor may make it appear that be has neuen Frag 
as | ma i 

nant, the Exccutor muſt be made « Party in Kquicy, performed the Coyg> 
Vox. III. Nun tion ; 
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tion; and therefore brought this Bill to compel the Defendant 


to rebuild or repair the ſaid Capital Meſſuage; and likewiſe 
that ſhe (the Plaintiff) might be recompenced in Damages for 
what ſhe had ſuffered by being forced to hire another Houſe 
in Lieu of her Jointure-Houſe. Fab 
As to ſuch Part of the Bill, as prayed that he ſhould re- 
build or repair ſo much of the faid Capital Meſſuage as his 
Father had pulled down as aforeſaid; or which ſought to be 
repaired in Damages for Want of the Uſe thereof; and in 
Reſpect of the Plaintiff's being forced to hire another Houſe 
in its Stead : 'T he Defendant demurred, and for Cauſe ſhew- 
ed, that there was no Executor or Adminiſtrator. of the Plain- 
tiff's late | Huſband brought before the Court by the Bill, or 
made a Party thereto. ' 8 | 
Upon the Demurrer's coming on to be argued before the 
Lord Chancellor, it was objected, that at Law, in the Caſe 
of any Demand where the Heir is expreſly bound, the Cre- 
ditor has an EleRion to ſue the Heir alone, or the Executors 
or Adminiſtrators of the Debtor; and if it be ſo at Law, the 
ſame Rule might [well be allowed to prevail in this Court, 
which ought not to put the Creditors upon the Difficulty of 
hunting after Perſonal Aſſets, not recoverable, in all Proba- 
bility, without * and Expence of Time; and therefore, 
as the Heir was liable alone to anſwer this Debt at Law, ſo 
he ought to be in Equity, and might reimburſe himſelf as well 
as he could, by ſuing the Executors or Adminiſtrators of the 
Debtor in order thereto. 8 
Sed Curia contra: It is true that at Law the Creditors 
may ſue the Heir only, where he is expreſly bound, but 
Equity is otherwiſe; on the contrary, in Equity, the Cre- 
ditors may ſue both the Heir and the Executor, which they 
cannot do at Law; ſo that the Rules of Law and Equity are 
different. The natural Fund for the Payment of Debts is the 
Perſonal Eſtate, and this ought to go in Eaſe of the Land, It 
does not appear in the principal Caſe, but that the Executor 
ir Admini — [A] may have made Satisfaction to the 


[A] In a Bill 


forecloſe, it was 


brought by = Mortgage againſt the Heir of Mortgagor to 
, that the Executor of the . — ought to 


| be a 
Party, becauſe it did not appear but that he might have paid the Debt. But 
and 


by the Maſter of the Rolls, (in the Abſence of the Lord Chancellor,) 
oldſborough the Regiſter, there is no Neceſſity for making the Executor. of 
the Mortgagor a Party ; becauſe the Bill being only to forecloſe the Equity, 
the Plaintiff need only make him a Party that has the Equity, vis.) the Heir, 
and the Courſe is ſo. Neither is the Plaintiff the Mortgagee any ways bound 
to intermeddle wich the Perſonal Eftate, or to run into an Account thereof 3 


and if the Heir would have the Benefit of any Payment made by the Mort- 


gagor or his Executor, he muſt prove it, Duncomb verſus Hanſley, Paſche, 
1720+ 
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1 


&c. might have diſcloſed to the Court, had he been Party to 
the Bill. „ 1 3 
[Now the Court of Equity in all Caſes delights to do com- The Court 
334 pet lie. groping An As firſt to decree the Heir of Equity de- 
to perform this Covenant, and then to put the Heir upon an- 2 
other Bill againſt the Executor to reimburſe himſelf out of the Juſtice, and 
Perſonal Aſſets, which for ought appears to the contrary, may not by 
be more than ſufficient to anſwer the Covenant; and where Halves : As 
the Executor and Heir are both brought before the Court, ICs 
was 4 may be done, by decreeing the Executor to gainſt the 
perform this Covenant as far as the Perſonal” Aſſets will ex- Heir, and to 
tend; the Reſt to be made good by the Heir out of the Real leave another 
Aſſets. And here appears no Difficulty or Inconvenience in — 1 4 
bringing the Executor before the Court. On the contrary it — 
would prevent a Multiplicity of Suits, which a Court of E- 
quity 0 ought to do; wherefore allow the Demurrer, 


Slanning & al verſus Style, & & contra. Caſe 87, 
1 Lord Chan- 
BERT ow had a Wife by whom he had no Iſſue, and ler Talbot. 
& had three Siſters, (v;z.) the Plaintiff Eliaabeth, Wife of One by Will 
the Plaintiff Slanning, the Plaintiff Ann, Wife of the Plaintiff 8 


K Goods and 
bert Style made his Will in March 1732, and being ſeiſed in Im 
particularly a Farm of 200“. per of Houſbold, 


I deviſed he Viet 
Annum for the Life in the Houſe, 
of her Mother, charged upon the Refidue of his Perſonal Eſ- do not paſs, 


tate, payable quarterly, The Teſtator bequeathed to his Wife — — 

his Silver Coffee-Pot and Silver Ter- Bos with divers other — 2 

335 ſpecifick [Pieces of Plate, to hold to her for Life, and after Houſe, ſhall 
her Deceaſe the ſame to go to his Godſon Robert Style. He Pb but 


alſo by his Will gave the Defendant his Wife his Tea-Table, eng Guns 


» or Piſtols, if 


(3) See r 135. 


Ot.” — 
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* Ld is as r 


Tea-Kctile, | ney all his Pewter, Braſs, Linen and Woollen, 


with all his Houſhold Goods and Implements. of Houſhold 
what ſoc ver in or about his Dwelling-Houſe, to be at her Diſ- 
poſal. All his Stock of Corn, and the Reſidue, of his Per- 


ſonal Eſtate, he gave to his faid three Siſters, equally to be 


divided betwixt them, and made them Executors, | _ _ 

The three Siſters and their Huſbands brought their Bill 
againſt the Widow, for divers Goods of the Teſtator detained 
by her, which were not given her by the ſaid Will; and the 
Widow preferred her Bil for Goods detained by the Exe- 
cutors, and which (as was alledged) ſhe was intitled to by 
the Will. n 
And firſt, the Defendant the Widow claimed the Malt and 


Hops in the Houſe, likewiſe all the Beer and Ale therein, 
together with the Guns, Piſtols and the Clock; inſiſting that 


_ theſe were intended by the Bequeſt of the Houſhold G 


and Implements of Houſhold ; that they were Goods in tho 


Houſe, and neceſſary for the Maintenance of the Family. 

Lord Chancellor: Theſe. Things which are Vittuals, and 
whoſe Uſe is in their Conſumption, cannot in their common, 
natural Senſe be taken to be Houſhold Goods, and paſs under 
that Denomination ; therefore they do not belong to the Wi- 
dow, but ought to be delivered over by her to the Executors 


the Reſiduary Legatees; neither will the Guns and Piſtols that 


were in the Houſe, if uſed in riding or ſhooting of Game, 
paſs to the Widow by the Words Houſhold Goods; though 


- - theſe may in ſome Senſe be ſaid to be for the Defence of the 
| Houſe; but the Clock in the Houſe, [if not fixed thereto, 


Where the 
Uſe of Goods 
is given to 
one for Life, 
the Ce/tuy gue 
Uſe for Life, 
muſt ſign an 
Inventory, 


ſhall be included within the Words Houſhold Goods, More- 
over the Widow, as to the Things the Uſe whereof is given 
her for Life, muſt ſign an Inventory expreſſing theſe Thin | 
to. be in her Cuſtody, as given to her for Life only, and that KA 
terwards they are to be delivered, and remain to the Uſe and 
Benefit of the Godſon Robert Style. 


expreſſing that he is intitled to. theſe Things for his Life, and that afterwards they belong to 
the Perſon in Remainder. See Vol. I. Caſe 1. F 00 i 


1 


to her quarterly for her Maintenance in 


The next Queſtion was, touching the Annuity of 400. per 
Annum given by this Will to the Widow for her Mother's 
Life, charged upon the Reſidue of the Perſonal Eſtate; and 
here, foraſmuch as the Perſonal Eſtate was liable to be in a 
ſhort Time waſted, (poſſibly by the Huſbands of the Wives 
to whom the Teſtator gave the Reſidue) and the Widow by 
that Means to be deprived of the Benefit of this Annuity, 
which the Teſtator intended ſhould be = ſecured, and paid 

[ 
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Events; therefore 
| it 


» 
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it was inſiſted, that the Huſbands of the Wives ſhould give 
ſome Security for the Payment of the ſame. 0115 

Againſt which it was ſaid, that there as no Reaſon the 
Executors, whom the Teſtator thought fił to intruſt without 


putting Terms on them, ſhould be compelled to ive any Se- A ] 
cutity to the Widow; but that, as he had freely intruſted 9 
them, ſhe ſhould do ſo too, eſpecially in this Caſe, where it did _ 


not appear, that they or their Huſbands had committed any : 
Manner of Imbezilment or Converſion of the Goods. 
Lord Chancellor : Generally —— g. where the Teſtator Where the #. 
337 thinks fit'to repoſe a Truſt, in Caſe, until [ſome Breach Will does 
of that Truſt be ſhewn, or at leaſt a dee, [B] thereto, the Re. 
Court will continue to intruſt the: fame H 


ad, without calling ecutor ſhall 
for any other Security, than what the Teſtator has required: give Securi- 
But here the Teſtator himſelf has charged the Reſidue of his Yo hs not 
Perſonal Eſtate with this Annuity, which he plainly intended Cat s the 

ſhould be duly and quarterly paid; and as this Eſtate appears ſiſt on it, un- 

to conſiſt of ſome Bonds or rities, let ſuch Part thereof be til ſome Miſ- : 

brought before the Maſter, as may be ſufficient to preſerve. this — ; 

Annuity of 40 J. per Annum for the Widow, mw * WII 

1 | + | | - Char 

Reſidue of his Perſonal Eftate with 40/. per Annum to his Wife, to be paid _— 

the Executor was ordered to bring before the Maſter ſufficient in Bonds and Securities to 

be ſet apart to ſecure this Annuity. 15 P 


Another Thing inſiſted upon on Behalf of the Defendant An Huſband 
the Widow was, that the Teſtator allowed his firſt Wife to W way 
diſpoſe and make Profit of all ſuch Butter,” Eggs, Poultry, Marriage, 
Pigs, Fruit, and other trivial Matters arifing from the faid allows the 
Farm, (over and beſides what was uſed in the Family) for her Wife for 
own ſeparate Uſe, calling it her Pin- Money ; and upon the In 
Death of the firſt Wife, and until the Teſtator married the profit of all 
Defendant Style, the Teſtator's Siſter the Defendant Pelling Butter, 


| | Eggs, Pi 
Poultry and Fruit, beyond what is uſed in the Family ; out of which the Wile faves ol 
which the Huſband borrows, and dies; the Court will allow this Agreement, to incourage 
the Wife's Frogality, and the Wife ſhall come in a Creditor for this 100 J. eſpecially there 
being no Aﬀets to pay Debts. ; 


Vol. III. O o o kept 


[B] See Vol. II. 163, Batten verſus Earniey. And yet we find, that the 

iritual Court has ſometimes refuſed to grant the Probate of a Will to an 
Executor, who has been reputed a Perſon of no Subſtance, and abſconded for 
Debt, until he ſhould give Security for a due Adminiſtration of the Aﬀets ; | 
under Pret that the Lagacies, which were conſiderable, were in Dan 
of being loſt ; and that they might as well reject an Executor, where he de- 
clines giving ſuch Security, as where he refuſes to take the Oath of due Ad- 
miniſtration, which is the common Practice. But the Court of King's-Bench 
has in ſuch Caſe inforced the Granting of the Probate by a peremptory Man- 
damus. From the Author's Manuſcript Report of the Caſe of King 
verſus Raynet. See alſo Salk. 299. 8. C. . 
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kept his Hauſe, and had the ſame Allowance, which was 
alſo continued to the Defendant the Widow, after her Mar- 
riage, by way of Pin- Money; and it was proved in the Cauſe, 
that her Huſbant, whenever any Perſon [came to buy any 
Fowls, Pigs, Ge. would ſay, he had nothing to do with thoſe 
Things, which were his Wife's ; and that he alſo confeſſed, 
that having been making a Purchaſe of about 1000 J. Value, 
: and wanting ſame Money, he had been obliged to horrow 
100/. of his Wife to make up the Purchafe Money ; therefore 

| now the Widow claimed to be paid this 1004, - 
To which it was anſwered, that here was no Deed touching 
this Agreement, nor any Writing whatſoever, whereby to 
- raiſe a ſeparate Property in a Feme Covert, which was what 
the Law did not favour; that it was no more then a Conni 


i= 
vance or Permiſſion, that the Wiſe ſhould take theſe Things 


and continue ta enjoy them during his (the Huſband's) Plea- 
ſure, which Pleaſure was determined by his Death; Beſides, 
this Agreement, being after Marriage, was but a voluntary 
ane, for which a Court of Equity uſually leaves the Party to 
take his Remedy at Law; and that, in Truth, the Huſband's 
borrowing this 100 I, of his Wife, was no more than borrow- 
| jog by own Money. 


ut the Lord Chancellor decreed; that the Widow, the 
Defendant, was well intitled to come in for this 100 J. as a 


+ Creditor before the Maſter ; obſerving, that the Courts of E- 


7 


ity have taken Notice of and allowed Feme Coverts to have 
parate Intereſts by their Huſhands Agreement ; and this 

ing the Wife's Savings, and here being Evidence, 
© /that the Huſband agreed thereto, it ſeemed hut 4 reaſonable 
-\« | © Encouragement to the Wite's Frugality, and fuch Agreement 


brow), would be of little Avail, were it to determine by the Huſ- 
Lake band's Death; that it was the ſtrongeſt Proof of the Huſband's 


2 SS Conſent, that the Wife ſhould have a ſeparate Property in 


the Money arifing by theſe Savings, in that he had applicd to 
her, and prevaited with her to lend him this Sum; in which 
[Caſe he did not lay Claim to it as his own, but ſubmitted. to 
borrow it as her Money, N 
- Wherefore, and eſpecially as here was no Creditor of the 
Huſband to contend with, it was ordered, that the Wife ſhould 
be allowed to come in for this 100 l. as a Creditor before the 
3 Maſter; and the Court cited the Caſe of Calnady verſus Cal- 


336 


339 


Huſband a- Mach, Where there was the like Agreement made betwixt the 
N Rabea uns Wife, that upon every Renewal of a Leaſe by 
tne ire by 3 


ſhould take two Guiness of every Tenant chat renewed. a Leaſe with the Huſband, 
beyond the Fine which the Huſband received 3 this was allowed to be the Wife's ſeparate 
oney. | 


the 


340 ble and Uneaſineſs to this ſecond Wife; 
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the Hudband, two Guineas ſhould be 1 
u Win, and this was llowed to be ber ſeparate Money. 


The Lady Cox's Cale, Caſe 88, 


R Charles Cox, a Brewer, in r havin 2 Wite Ja Joſeph 
IF 8 for ſome Tims ſe ate from him, mad — ib Jah rg 


| Les a young Woman in Order to marry her, 2 at Kell. 
the Approbation of her Friends, conſented to 4 4. having a 

ca were married ; but the youn Se, wh 
Woman n dad no Manner of Notice that Sir Charles Cox 2 om worms 
any former Wife chen living. 4 N 


married another Woman, who knew nothing of the former alive ; ws oF, 
ing diſcovered to the ſecond Wife, that the former was alive, 


1 6 to prevail with 
the ſecond Wife to ſtay with him, ſome Years afterwards gave a Bond to a Truſtee of the 
ſecond Wife, — who 1000 J. at his Death, and died, Rh 


. A roy y his ſimple 
Contract Debts ; if this Bond had been given immediately on the ery, and they had 
parted „it had been good; but being given in Truft for the ſecond Wiſe, after 
ſuch Time as ſhe knew the firſt Wite was living, and to induce her to continue with 


124 8 . and decreed to be poſtponed to all the ule Core 


Some Time after the Marriage it was diſcovered that Sir 
Charles had another Wife then living, which gave great Trou- 


Ar ving diſ- 
obliged her Friends by the Marriage, Sir 2 telling 
ber, that bis firſt Wife was in Years, very infirm, and not 
"likely to live, and that in Caſe he ful furviv och Gr 
Wife, be would marry her: This Lady was prevailed upon 
continue to cohabit with Sir Charles) and about five ie 
Years afterwards Sir Charles gave a Bond to a Truſtee of the 
ſecond Wife, b. de ken, de 12. e ks 
ſoon after g. brought her 
for this rr e 
ſets to pay the fimple Contract Debts, on 
whether this 1000 J thus Cd be tres oats cake Plact 
of the ſimple ComraQt Debt? 

E ſor — * „ 

g Lady, greatly in Sir Char/es Cox, who pretend- 

2 a ſingle Man, and havin made his Addreſſes in foch 


bed drawn bey — 2 bore ord chr 
7 be was a married Man; that all the C 

imaginable was due to 2 Lady 

maintained 


: | The 
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N 
8 


If ſuch Bond 
had beea 
given to 


the ſecond 


Wife as a 
Recompence 
for the Inju- 
ry done her, 
and thereup- 
on ſhe had 
left A, it 
had been a 
good Bond, 
and to be paid 
before any 
{imple Con- 
tract Debts. 


Caſe 89. 


Sir Joſcph' 
Jekyll, Ma- 


fler of the 


Rolls, 

One poſſeſſ⸗- 
ed of a Term 
for Years, 
mortgages it, 
and dies, 
leaving 
Debts, ſome 


byBond, and D 


ſome by ſim- 
ple Contract; 
the Equity of 
Redemption 
is equitable 
Aſſets, and 


ſhall be lia- 


ble to all the 
Debts equal- 
ly. 


The Maſter of the Rolls took Time to conſider of the Caſe; 
and at Length gave Judgment, that this Bond ſhould. be poſt- 
poned to all the ſimple Contract Debts owing by Sir Charles 
Cox. His Honour admitted, that if the Bond had been given 
upon the firſt Diſcovery that Sir Charles was married to a for- 
mer Wife then living, and by Way of Recom for that ¶ In- 


jury, and thereupon Sir Charles and this Gentle woman had part- 


ed, this had been a juſt Bond, and for a meritorious Conſider- 
ation; but that in the preſent Caſe the Bond was not given 
until five or ſix Years after there had been a Diſcovery of the 
former Marriage, which made it reaſonable to think it was gi- 
ven by Sir Charles to this Lady, rather to induce her to conti- 
nue to live with him, than upon any other Motive ; in which 
Caſe the Bond would be worſe than a voluntary one; for then 
it would be given for a wicked Conſideration; that of her 
living in Adultery with Sir Charles; and this unfortunate Lady, 
whatever the Conſequence had been, ought to have left Sir 
Charles, after ſhe had fully diſcovered he had a former Wife 
living; and that if ſuch Bond had been given to a lawful Wife 
after Marriage, this had been a voluntary Bond, and (c) void 
againſt Creditors, much more, when given to one Who was 
no Wife, and upon ſuch an illicit Conſideration. 


be Caſe of the Creditors of Sir Charles Cox. 


NOTHER Part of this Caſe was referved for the fur- 
ther Conſideration of the Court, and was as follows: 
Sir Charles Cox, poſſeſſed of a Term for Years made 'a 
Mortgage thereof, and died poſſeſſed of the Equity of Redemp- 
tion of the ſaid Mortgage, and leaving greater Debts due from 
him at his Death, . than his Eſtate would extend to pay : 
Whereupon the 9 was, whether this mere Equity of 
Redemption was [on 
ly pro ratd, among all the Creditors, without Regard to the 
egree or Quality of their Debts; or, whether it ſhould be 
applied in a Courſe of Adminiſtration; in which laſt Caſe 
the Bond Creditors would ſwallow up all the Aſſets, without 
leaving any Thing for the ſimple Contract Creditors. 

And his Honour, after Time taken to conſider of it, de- 
livered his Opinion with Solemnity : That this Equity of Re- 
demption was equitable - Aſſets only, the Mortgage being for- 
feited at Law, and the whole Eſtate thereby veſted in the 
Mortgagee ; and it being now become and doubt- 


ful, whether it would prove wotth redeeming ;/: alſo, for = 


(c) Vide ant' 222 | MIA 


y equitable Aſſets, and diſtributable equal- 342 
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the Quantum of the Money due on the M was uncer- 
tain, foraſmuch as, when the e Mortgagor 
ſhould be admitted to redeem, they muſt pay Coſts, which in 
Equity are conſiderable ; ſo that it cannot now be known, 
what the Surplus Money on the Redemption would amount 
to upon the Account taken. Wherefore this Right of Redemp- 
tion being barely an e Intereſt, it was reaſonable to 
conſtrue it equitable , and 


eq 
ingly it was (4) ſo decreed. But, | 
| Second , The Court declared, that where a Bond is due to But where a 
A. but taken in the Name of B. in Truſt for A. and A. dies; Bond is given 
this muſt be paid in a Courſe of Adminiſtration ; for in ſuch — oh 
Caſe there can er le any Diſpute touching the Qyantum dies; the 
343 of the Debt, ſeeing 2 Intereſt, and alſo the Coſts, Money due 
muſt be paid to the Obligee in the Bond ; whereas in the on 
other Caſe, the Coſts muſt be paid by the Party coming 
deem, For the ſame Reaſon, if a Term for 'Years be 
in the Name of B. in Truſt for A. this, on the Death 
the Ceſtuy gue Truft, will be Aſſets; for here f 
to the Thing is plain, and if the Truſtee conteſts it, he 
le 


A. 


fi 


i be a 


Ex 
22 
123 


primd facie, do it on the Peril of paying Coſts, 
Thirdly, The Court appr if a ſimp 
tract Creditor, on Behalf of himſelf and the reſt of the 
ditors, were to bring a Bill and obtain a Decree, that 
the reſt of the Creditors ſhould come in before the 
and be paid all their Debts; and that an Advertiſement 
in the Gazette for that Purpoſe : Here _— 
ing in on the Foot of the Decree, ſhall be paid only 
. the ſimple Contract Creditors ; for his i 
e Submiſſion to the Decree. And this was 
to be clear. But, | 


the Plaintiff and the reſt of the Creditors ſhall come before the Maſter and 
Bond Creditors coming in under the Decree ſhall be paid no more than a 
ſimple Contract Creditors, 


Fourthly, The Court inclined to hold further, that if 
Bond Creditor would lie by, having Notice of 
and Advertiſement in the Gazette, (notwithſtanding 
is in many Caſes obliged to take Notice of a Li: 
after ſuch lying by, ſhould 9 Action at Law againſt 
Executor or Adminiſtrator of the Obligor ; though at 


cree, he ſhall, it ſeems, be bound to take pro ratd with the ſumple 


Vor., III. P p 
{d) See 1 Vern. 293, enn 
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the latter may not be able to defend himſelf, yet his Honour 
thought that in this Caſe, an Equity would ariſe in Favour of 
ſuch Executor or Adminiſtrator, and of the ſimple. Contract 
Creditors, to compel the Bond Creditot to come in and ac- 
cept of a Proportion of his Debt rateably with the ſimple con- 
tract Creditors. But however ſtrongly his Honour inclined 
to be of this Opinion, he ſaid, it was no Part of his Judg- 
ment. Nevertheleſs he declared, he ſhould always do his ut- 
moſt to extend the Rule of diſtributing equitable Aſſets equally 
amongſt all Creditors. See 2 Vern. 435. Shephard verſus 
Kot) a: unn 3 1 ps | 450k; 
This Reſolution was communicated to me by the Maſter of 
the Rolls himſelf, Fanuary 17, 1734. n * 


1 


ae eie ur o i vain hu, 


Tord Chan- 


cellr Talbot. 0 HV Stamp, Uncle of the two Plaintiffs the Feme Co- 
A. deviſes verts, ſeiſed in Fee of a conſiderable Real, and poſſeſſed of 
all his Real à great Perſonal; Eſtate, made his Will dated the 28th of March 


—— 1721, and thereby deviſed all his Real and Perſonal Eſtate to 


Truſtees, the Defendant Spillet and another Truſtee, (ſince dead) their 
their Heirs Heirs, Executors and Adminiſtrators, in Truſt to pay 15 J. 
and Execu- per Annum a-piece to the Plaintiffs his two Siſters (the Wives 


344 


coin T7 of the other Plaintif®) for their Lives, and after ſome pecuni- 


to pay 15 U. | 

tor dev. to ary Legacies, thereby given, then in Truſt, as to the Surplus, 
2 _ far thoſe Perſons that are commonly called Diſſenting Miniſters, 
is two vr-- particularly 2 5 J. per Annum to the Diſſenting Miniſter at Read- 
ters for their © . 15 70 |; , 1 k 

Lives, and ing, in B e like Annuity to the Diſſenting Miniſter at 
after ſeveral Warebam, the like [to him at Weymouth, in Dorſetſhire ; and 
Legacies, the gave 300 J. a- piece to the Defendant the Truſtee, and the 


Tatra other Truſtee deceaſed, and 20 /. per Aunum to each while they 


Diſſenting took Care in executing the Truſt. 

Miniſters at 15 he | 

Reading, &c. and gives 3001, Legacies to his Truftees. Afterwards the Teſtator, by two 
Deeds of a ſubſequent Date, conveys all his Real Eftate, and makes a Gift of his Perſonal 
Eftate to the Uſe of the Game Traſtees and their Heirs, c. Proviſo both Deeds to be void, 
on his Tender of 10 f. to them. There was alſo a Proviſo in the Will, that if the Sifters 
diſputed the Will, they ſhould forfeit their Annuities. Teſtator, after he had executed the 
Deeds, ftill kept the ſame in his own Cuſtody. The Truſtees refuſe paying the Siſters their 
Annuities, who pages ing their Bill, inſiſting that the Deed had revoked the Will; and 
that there was a reſulting for them, as Heirs at Law ; or at leaft that they rm} 
were intitled to their 15 /. per Auaum Annuities. The Defendant inſiſted on the Plain 
having forfeited their Annuities z decreed that the Annuities ſhould be paid to the two Siſters 
the Plaintiffs, but the Surplus to go to the Diſſenting Miniſters 


| Afterwards by a Deed of a ſubſequent Date to the Will, the 
Teſtator conveyed all his Real Eſtate unto and to the Uſe of the 
ſaid Truſtees and their Heirs, with a Proviſo to be __ - 
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De Term. S. Michaelis, 0734. 


*. 
n 


Tender of 10 4: And by fame Date, 
granted all his Perſonal yoke Doe fm wh a 
alſo on Tender of the like Sum of 10 1. both 


8 


died. Sr +14 46 70 
The Truſtees for ſome Tine 51 2 Piece to ach 
of the Teſtator's Siſters ; but ms pad the ee 0 


Payment thereof, and did likewiſe reſuſe to pay any of the Di 
ſenting Miniſters ; but recelved the Rents and Profus of the 
Prem e ts their own Uſa & 5 


The two Siſters and theit Hvdbands brought this Bill fn 


Truſtee, inſiſting that the 
'Elate, and che Deed: of Gif of 


2 againſt the - ſuryivi 

of the R 
2 Perſonal Eſtate: being fu 
revoke — and the 2 being volun- 
tary, WI Confideration, ndant being 1 Na. 
tended to be RG, a reſulting Truſt muſt ariſe for the 
Plaintiffs, the Heirs at Law ; - which was faid to be ſtill much 
the ſtronger, in that the Plaintiffs having inquired by the Bill 
whether the Teſtator Stamp intended the e Premiſles ſho ſhould be to 
the Uſe of the Defendant, or that the Defendant and the other 
Truſtee deceaſed ſhould receive the Profits, for their own Bene- 
fit; the Defendant in his Anſwer had ſaid, he could not tell 


346 [whether the ſaid Stamp the Teſtator did or did not fo intend z 
and the Plaintiffs having prayed by their Bill, that if the Sou 


ſhould be of Opinion they were not intitled to a reſultin hy bow 
in the whole ; that in ſuch Caſe they might at leaſt 
decreed their | Arrears of that ſmall Annui * 128525 
a- piece: The Defendant in his Anſwer thereto, had inſiſted 
on there being a Clauſe in the Will, that if the Teſtator's 
Heir at Law ſhould diſpute the Will, then they ſhould forfeit 
their Annuities; and ſubmitted it to the Court, whether the 
Plaintiffs had not by proſecuting this their Suit forfeited their 
faid Annuities, 

The Lord Chancellor declared, he very much diſliked the 
Defence that had been made in controverting the Payment of 
theſe ſmall Annuities of 15 1, per Annum a-piece to the Wives 
of the Plaintiffs, and in that they — forfeited by this 
their Bill; and "obſerved, t the Teſtator plainly intended 
the Annuities of 15 J. per Annum a-piece to the Plaintiffs his 
Siſters and Coheirs ; and that the Surplus of his Eſtate ſhould 
go to theſe Diſſenting . Miniſters ; that the Defendant's own 
Anſwer made it appear evidently that he was deſigned to be 
but a bare Truſtee ; and the rather, for that a liberal Legacy 
of 300 J. ms 047 ler Annum Salary were al- 


lowed to the =; mare] uent * 
the Land, and Deed of Gife of _— * 


Deeds the Teſtator e. — 4 FE. ware 


blequent to the Will, did plainly 


* I ; 2 ON * 
* "95, & F< 
a os 


* 


De Term. 8 Michaelis, 1734. 


29 2 2 * — „ „ 1 22 . a 
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ed to prejudice the Charity for the Diſſentiog Miniſters, but to 


_ Where a ftrengtheti it; and it was a further Argument of the Intention 


ſublequent of the Teſtator, that the Defendant ſhould not have the Pre- 
dan n 1e. miſſes to his own Uſe, inaſmuch as; after the Deeds of the 
voke a Will. 2 and Goods were executed, till they were kept in the 
of the Teſatd ; ſo that as the Deeds were intended 

ily by Way of Truſt | the Truftces, it was more reaſonable 

to eſtabliſh this Truſt on the Foot of the Will. 

A Truſtee [And with Regard to the Annuities ; his Lordſhip decreed, 
miſbehaving that the Arrears and growing g Payments thereof belonged to 
f el the Plaintiffs, who were © intitlel to their Coſts ; and — 


ror hah it was prayed, that theſe Coſts might come out of the Eſtate, 


his own which the Defendant urged would be the ſame Benefit to the 
Pocket, and Plaintiffs) yet the Court denied it, as tending to leſſen the 
not out of Charity, and ſaid, the Defendant the Truſtee had made ſo ill 
Eſtate. 2 Defence, as not to have EI Canby this 


„1 — 


, D E 
* 
4 
* 
* 
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Harris. verſus Pollard 8 at... SOR" 3 


PON « Bill of Revivor, one 33 0 . "= 
his Anſwer inſiſted, that the Plaintiff as not del er of the . 
to revive ; but this being infited on by the Anſyrer only, and and. , Roll. | 
not by Way of Plea or Demurrer, upon my moving at the Revivor. 
Rolls that ings might ſtand revived, his Honour grant- If the De- 
. 2 
touching ractice. Though I apprehended that the Ilia . 
Fackie of reviving Proceedings was only upon the Deſend- 3 
ant's Time for anſwering being out, 1 2 an Defendant's. ** Sen en 
anſw and not oppoſing the Revivor, However, his Ho- order Pro- 
— granted my Motion, ſaid, the Plaintiff ought. ceedings to A 
to ſhew he 6 ood Title to revive, otherwiſe at the Hear. es ny | 


ing of the Cauſe he might happen to take nothing by the Bulk. — | 

dant by his I 
Anſwer inſiſts that the Plaintiff is not intitled to revive ; he oh N cer q 
Plea or Demurrer ; r ene the Paint had | 
itle o revive, he cannot have a Decree.” vine! * 


349 Orlando Humphreys, Eſq; paw Hellen bi Wife, Caſe 92. 
verſus Sir illiam ' Humphreys Bar 1 
| cellar Talbo:. 
HE Bill was brought b y the Plaintiff O- nd, Humphreys; Parties, 
and Hellen his ile“ againſt his Father, Sir Nllam ln a Bill for 
* Bart. for an 2 18 of the Perſonal Eftate of Co- — 4 
Lancaſhire, deceaſed, ſonal Eftate 


though the Perſon who has a R to adminiſter to S. be a » yet this i 
—— Ho 2 IT e 


Vor. II. » 


—— — 
* 


De Term. S. Hillarii, 1734. 


<<, * 


—ͤ—n — — — 
— 


Colonel Lancaſhire by his Wilh gave 10,0007. to his Wife 
Hellen, alſo 10,000 J. to his Daughter and only Child Hellen, 
f and after ſome other Legacies, diſpoſed of the Surplus of his 
= Perſonal Eſtate i Manner followihg : One Third to his Wie, 
3 the remaining two Thirds to his Daughter, and made his Wife 
JT andhis Brother--<-Lancaſ#ire Executors of tis Will, and died. 
1 The Defendant, Sir Villiam Humpbreys, married the Wi- 
f dow of Colonel Lancaſhire, and ſome Time after the Plaintiff 
Orlando Humphreys married Hellen his only Daughter ; upon 
which Intermarriage the Defendant, Sir William, made an 


ample Settlement upon his. Sen the Plaintiff, Orlando Hum 
pbreys, and Hellen 


is Wife; but afterwards the Plaintiff fal- 
ling out with his Father, brought this Bill againſt him for an 
Account of the Perſonal Eſtate of Colonel "Lancaſhire: At 
the Time of W Bill, Hellen, the Widow of Colonel 
Lancaſhire, and afterwards the Wife of the Defendant Sir 
William, was dead, and the Brother of Colonel Lancaſhire 
was dead alfo; fo'that there was no Executor or Adminiſtrator” 
of Colonel Lancaſtire, Party to the I Bill; for which Reaſon 550 
the Defendant demurred to ſuch Part of the Bill, as demanded 
an Account of the Perſonal Eſtate of Colonel Lance/bire ; 
which Demurrer coming on to be argued before the Lord 
„„ ö 
It was infiſted, that the Plaintiff Helen, Wife of the Plain- 
tiff Orlando Humphreys, as ſhe had à Right to adminiſter to her 
Father, Colonel Eanca/hire, and in Regard, though any o- 
ther Perfon Thould 4 arprize get Adminiftration- to — 
ſuch Perſon would be a Truſtee only for the Plaintiff Hellen 
the Daughter; and the Plaintiff Heilen the Daughter, Who had 
+... the only Right to the Adminiſtration, was a Plaintiff before 
. the Count: Thie was ſufficient, and the Court might order, 
that the Plaintiff Hellen fhould forthwith take out Adminiſtra- 
tion to her Father. | 8 
| Lord Chancellor: There can be no Account taken of the 
ws ., Perſonal Eſtate of Colonel Lancaſhire without making his Ex- 
f F; ee 0 ccutor or Adminiſtrator a Party to the Bill; for aught appears 
„ - | ( 144, pgaſhire, which may take up 11 the Aſſets; and there- 
E ©) 7, +042 043 fore the Adminiſtrator of the Colonel muſt be made a Party, 
Y | elſe no proper Account can be taken; and if any Account 
| ſhould in Fact be taken, it may be all overhaled again, when 
ſuch Adminiſtration ſhall be taken out. Therefore [A] allow 
the Demurrer. Wt. e I 


4 


© a 044-45... bo 4:52 
[A] See the Cafe of Cleland verſus Cleland, Precedents in Chancery, 64- 
where an Objection of this Kind was over-ruled, and the Making the WA 
a' Party, who had poſſeſſed berfelf of her Huſband's Perſonal Eftate, 1 
polo 


De Term, 8 Hillarii, 173 &\ 


Afterwards to help this Defect, Phintiff Hellen, the The Bit | 
WE = the Plaintiff Orlando Rs took our Letters of n 
Adminiſtration to her F . and charged the fame by Way of — wc 


Amendment to the Bill, having obtained an Order. for e (Matters 1 
1 | ks | wich aroſe 

Amendment. 3 2 WP 4,043 8, ck "% 1 087, afterthe Fi - 

dag es the dil, 2 be proj er te BOLT and iis wr 


pleaded 
to the Bill, yet the Plea was over-ruled; ſor that\ ſuch eval ar either by 
way of ſugplemyaial.on amended I 67 NY i 28006» „Anne 


To. which apended Bill the Defendant pleaded as 1 Was 
Part thereof, which,prayed an Account of the 5 RA 
of. Colonel Lancaſhire, that the Taking "Adminiſtratioh | 
ſubſequent in Time to the original Bill, and therefore It oug 
to be charged by Way of ſupplemental, not an amended Bill ; 
dhe rather, Pxafach as every, Amendment though made 
Filing the Original Bill, is fixed 10, and. becomes evan Fat 
— 90 that the Bill was filed by an FO nt as fuck, | 
and yet would appear to be filed before the Adminiſtrati 
taken out, and conſequently before the Right to ſuc — 


menced. 

But the Lord Chancellor with great Clearneſs (and not 
without ſome Warmth in Reſpect of the Delay) over- ruled 
the Plea, obſerving, that the mere Right to have an Account 
of the Perſonal Eſtate was in the Plaintiff Hellen the Daughter, 
as ſhe was the next of Kin to her Father, Colonel Lancaſtirez 
and it was ſufficient, that ſhe had now taken out Letters of 
Adminiſtration, which, when granted, related to the Time f 
the Death of the Inteſtate ; like the Caſe where an Exeeutor, where an 
before his Proving the Will, brings a Bill, A* a wwe uent Executor, 
Proving the Will makes ſuch Bill a 22 ro- beſore Pro- 
bate be after the Filing thereof. [ herefore his ts Tard ie: 
ſented this Plea as an affected Delay, and held, that the Taking brand, «aka 
out Letters of Adminiſtration _— be charged cither by Way proves — 1 
of Supplement or Amendment. Wil, ſ 


Probate makes the Bill« good one. 
Mallack verſus Galton. Caſe 93. 
Lord Chan- 


E a Feme before 9 or the rb pr of a 2 cellor Talbot, 
e Lands ages 7 em 
mortgag 11 Of The w Baby 


comes to a Feme Covert ; — 


Mortgage comes to a Feme Covert, inſt whom, and her Huſband, ny b 
ſorecloſe ; the Feme Covert ſhall be abſolutely, and ſhall have no Time to ſhew 
CO ro of her Huſband. 


. gagee 
poſed of i it, eee Perſon by Law intitled to Adminiftra- 
te fe her Anſwer that ſhe had taken Adminiſtration, was 

ufhicient 


" "AS 
— a i nnn 
g Die Te | . S. Hilla. LT. S — 
e Term. S. Hillarii, 1734. 
. *; F * * i 4 1 4 


though during the Coverture, and ſnall have no Day given to 


bez or her Heirs,) to e after, the Coferture wal 


In a Fore- 
cloſure a- 


gainſt an In- 


fant, though 
the Infant 


has fix 
Months after 
he comes of 
Age, toſhew 
Cauſe, Cc. 
yethe cannot 
ravel intothe 


Account, 


nor even re- 
deem, but 


only ſhewan 


Decree. 


Error in the 


wide $1 
$03-82v: 2 
44 1+ 1 


— * . 


4. 48 25 Facts 


be determined, 


- 


Allo,” in Cafe of a Decree: of Forecloſure againſt an Infant, 
though ſuch Infant ſhall have fix Months Time after he comes 
of Age, to ſhew Cauſe againſt the Decree ; yet he is not, 
when he comes of Age, to ravel into the Account; nor is 
he ſo much as intitled to redeem the Mortgage, by paying 
what is reported due, but is only intitled to ſhew an Error in 
the Decree. . Both theſe Points were clearly laid down by the 
Lord Chancellor, as agreeable to the conſtant Practice. BI. 

[B]-In the Caſe, of Lyne verſus Milli, heard at the Rolls, 170 May, 
1730s this was admitted by the Council on both Sides, and alſo by Ge Cour, 
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gagee to forecloſe, the Feme 40 liable to be abſolutel forecloſed, _ 7 


bali 1 * 
i 19) 


n {4480 266 #6 «4s. 


T. Defendant's deceaſed "ROE in, Confderuian of 


a Marriage then intended, and afterwards ſolemnized, 
ee Hates brought Wer 
tled 1001. per Annum in Truſt, for her ſeparate Uſe ſe. for Pin- 
Money; two Years Arrears whereof became due, Cor ye any 
the Husband made his Will; wherein expreſſing great Aﬀec- 
tion for his Wife, be yore e 0b 99.6: 

Making n 


= 


, 3 1 „ I 

an IF Gio ff 

354 [Firft, The Lord Chancellor admited i to have been 94 45 | 
general Practice, where there is a Debt due from the Teſ- ge *, e 

tator to a third Perſon, and the Legacy given to ſuch Per- 

ſon is as much, or more than the Debt, to hold ſuch Legacy 

a Satisfaction of the Debt; and this being eſtabliſhed as a 

Rule, (notwithſtanding, were it a new Point, he ſhould 

hardly have come into it, and it had with great Reaſon been 


EX in Oppoſition to the Maxim, that 4 Man ought to be 


uſt, before be is bountiful ; that where there are Aſſets, the 
eſtator may with as much Reaſon be conſtrued (a) both + 4 
"and bountiful, yet) it muſt be of very ill Conſequence to un- 4 


ſettle or alter it; becauſe at that Rate no il would 
know how to adviſe his Client. | 
Vor. III. Rrr a Secondly, 


(a) Salk. 155. 


- — 


De Term. Paſche, 1735 : 


Parol Evi. Secondly, Though in ſome Caſes Parol Evidence had been 
_—_— allowed, in Order to ſhew that the Teſtator deſigned to give 
ST. ſuch Legacy, excluſive of th Debt; yet his Lordſhip ſaid his 
tention, not Opinion was, not to admit ſuch Evidence; for then the Wit- 
to be admit- neſſes, and not the Teſtator, would make the Witt. 
telt. Thirdly, Aliniftin 
| it wan nent ts bee If . | 
Wife ought to be excepted out of ſuch general Rule. Now 


. 
n —— 
© 


it was true, there had been, on ſome Occaſions, and in ſome - 


particular Caſes, a Diſtinction made in Favour of a Wife, ſo 


as to prefer her to am gther Legatee, as in thoſe of The 


Ducheſs of Beaufort verſas The Lady Granville, in the (6) 

Houſe of Lords, and (c Ball verſus Smith, by the Lord 

Hareourt; where the Wife; being Executrix, and having an 

expreſs Legacy, was alſo held intitled to the undiſpoſed Sur- 

©: > plus; yet even with, Regard to this the [Court had varied in 
their Determinations. However, ſince ho Ptecedent had been 
alledged in Favour of the Wife, as to the Point in Queſtion, 

bu thought that the Legacy given to her being greater than 

the Debt, it *oupht to be conſtrued a Satisfaction of ſuch 
Debt, and that there was no Reaſon to except the Wife out 

* of the general Rule. But th ate. 
Fauribiy, The Legacy could not be pretended to be, a Satis- 

faction of à Debt incurred after the Date of the Will, and 

ä Which at that Time might poſſibly (d) nevet become due. 
Where Pin- Fifth, Where Pin- Money is ſecured to the Wife, and it 
Moneyis ſe- appears, that the Hubatid notwithſtanding provides the Vie 
Wife; and with Cloaths and other Neceſſaries, this, ring ſuch Time as 
the Huſband the Wife is ſo provided for by the Husband, will be a (e) Bar 
— = to any Demand for her Arrears of Pin- Money. 85 
Necelſaries3 this is a Bar as to any Arrears of Pin- Money incurred during ſuch Time. 


15: 


— 


(5) In December 1710. (e) In 1712. 
See Salk. 17 and Vol. I. 409. Vol. II. 343. 
| (4) See Vol. II. 84. Powell verſus Hankey and Cox. 
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idowhood. . After which the ſame. Day he 
made a Codicil, by which he gave to his ſaid Wife a, further 
Exchequer- Annuity, and 600 J. in to be paid her im- 
mediately after his Death. Subſequent to ſhis, and about an 
Hour before his Death, the Teſtator having called to his Ser- 
vant to reach him his Pocket - Book, took thereout two Bank 
Notes for 300 J. each, and another Note for 100 l. (not be- 
ing a Caſh Note, or payable to Bearer) all which Notes he 
ordered his Servant to deliver to his Wife (then preſent) ad- 
ding, that he had not done enough for her. But the Wife for 
ſome Time declined taking theſe, having, as ſhe ſaid, enough 
already, and for that it would injure their Son, who [was 
the Reſiduary Legatee in the Will. Nevertheleſs, at Length 
ſhe was prevailed on by her Husband to accept of the two 
Bank Notes and alſo the other Note. After which the Teſ- 
tator by Word of Mouth gave her his Coach and a Pair of 
his Coach-Horſes, bidding three Witneſſes then preſent take 
Notice of it, and that he was in his Senſes; who accordingly 
made a Memorandum theredf' in Writing. | 


ities, during 


Caſe gg. 
1955 Sir J 
N Sg Sei or T 00G mene wigdt Jekyll, Aa- 
NE having a Wife, and a Son that wag his only Child, er of the 
two Days before his Death made his Will, giving there- ln. 
by to his PR fer Anman, in long Exchequer Annu- 


One havi 
by his Wil 
prog i 

fe 6001. . 
in Money, 
on his Death 
Bed ordered 
his Servant 
to deliver to 
his Wife, 


then preſent, 
= Bank 

otes, pa W 
able 2 
er, amount · 
ing to 600 J. 
ſaying, he 
had not done 
ny 


for © 
his Th z 
this Gift is 
additional, 
and ſhall not 
be conſtrued 
a Pay ment 
the former 


of 
Legacy in the Teſtator's Life-time, 


On a Bill brought in the Name of the Infant Son by his 
Prochein Amy, againſt the Widow and the Executors for an 
Account of the Teſtator's Perſonal Eſtate, it was inſiſted on 

W KEY Beha 


NID 8 ate kc. cot; Att 


- 
71 — 1 1 — — 2 * Some 


De Term. S. Trinitatis, 1735. 

Behalf of the Plaintiff, that ſince by the Codicil a Legacy of 

| | | 6001. was given to the Wife, * immediately after the 
= Teſtator's Death, the Delivery o 


"Wi r erm d 


theſe two Bank Notes a- 
Fo mounting to juſt the Sum of 600 J. was a Payment of fuch 


Legacy in the Teſtator's Life-time ; and with Regard to the 
| other Note for 100/. which was not payable to Heater that 
q was y @ Choſe en Action, and conſequently could not 
| paſs by a Delivery thereof. Alſo as to the Coach and Horſes, 
= . theſe were not delivered in the Teſtator's Life-time, for which 
3 es 3 fat ee, zenden the Widow could have no Claim to them. 
B27; nevery D-/ Maſter of the Rolls : The Gift of the 600 J. contained in 
. e _— the Bank Notes was a Donato cauſd mortis, which operates 
=_- a Ag ben. yery muſt be as ſuch though made to a Wife; for it is in Nature of a Legacy, 
1 — ;made by the but need not be proved (4) in the . Court as Part of 
1 £ 22 — . Part in his | the 'Teſtator's. Will: * Neither arc ifts of this Kind good, 
2 . at — unleſs made by the Party in his laſt Sickneſs. And though in 
ie Wi, che principal Caſe the Sum be the fame with the 600 J. Mo- 
32 ' being in Na- ney L. given by the Codicil, yet the Manner of giving 
We dt {wi of a Le- theſe Notes, together with the Expreſſions [then made Uſe of 
rr. 22 by the Husband, declarin that he had not ſufficiently provid- 
3 . proved with ed for his Wife, manifeſtly ſhew them to have been deſigned 
EE Ss HA, Wil. as additional. On the other Hand, the Wife, by declining at 
2 4a 9+ 2 firſt to accept of them, appears to have been no craving Wo- 
3 Ploar Lew man. 
WEL 4 bere n- But then as to the Note fot 1001. which was merely 2 


a 22 25 be * Choſe en Action, and muſt ſtill be ſued in the Name of the Ex- 


3 e en Ac- ecutors, that — take Effect as a N cauſd mortis, in 
| R tion by way as much as no Property therein cou ſs by the Delivery, 
eee CS ryan] much leſs _ the Widow 60 Baie to Gs and Hola 
20%, Aber can Of which there was n every in the Teſtator's Liſe- 
. e Thing. ame. e 2 e e. See 

| he» . t | IP ner loin < — 7 b 

,, lich without having been delivered in the Teſtdtor's Life-time by tim or hls Order/ ge.. 
7 2 |; ; 7 WF = nal tb Ade Ke hs; : l, al. rate ti 
| A PT: 45, 9. King verſus King @ Enis. 

1 6 5 4 Chan- : | ; : 


cellor Talbot. On an Appeal from a Decree at the Rall. 4 


An Equity ef THE Bill was, that a” Mortgage made by the Teſtator 
Redemption of a Copyhold deviſed, to his Nephew, might be diſ- 
| ofa Copy- charged out of the Perſonal Eftate of the Teſtator, and if that 
»" denied ich. not ſufficient, out of the Reſt of the Real Eſtate. 

oo out being ſurrendered to the Uſe of the Will. * 2 


4 
* 


The 


(a) For it operates as a Declaration of Truft upon the Executor. See Vol. 
1. 441. the Caſe of Lawſon verſus Lawſon, throughout. 
(5) Admitting the Coach and Horſes not to paſs to the Widow by Way of 


Donatio cauſa mortis, why could ſhe not be intitled to them as by a Nuncupa- 


tive Will ? 
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The Teſtator Thomas King, ſeiſed in Fee of ſome Freehold 
Lands, and alſo of ſome Copyhold Lands in Hackney, in Mid- 
dleſex, had mortgaged the Copyhold for 3 5 /. to the Defend- 
ant Ennis, who was admitted upon the ſaid Mortgage. 


implies a Loan, and every Loan implies A 7 Debt 3, therefore an Heir of a Mortgago 
compel an Application of the Perſonal Eftate to pay off a Mortgage, notwithſtanding there was 


no Covenant, & from the Mortgagor. : 
[The Teſtator made his Will dated the firſt of July 1930/7 


whereby reciting, that he had ſurrendered the Copyhold to the 


Uſe of his Will, he deviſed the Copyhold Premiſſes to his 
Nephew the Plaintiff and his Heirs ; and after all his Debts 
paid, he deviſed all the reſt and Reſidue of his Eſtate Real 
and Perſonal to his Son the Defendant Thomas King and his 
Heirs, leaving his ſaid Son Executor. . f 
The Plaintiff the Nephew brought his Bill againſt the Teſ- 
tator's Son and the Mortgagee, ſetting forth, that there was 
a Bond for the Payment of the Mortgage Money, which the 


Mortgagee by his Anſwer confeſſed, . (and note, this Bond was 


admitted at the Hearing at the Rolls) and the Words of the 


© Reſt and Reſidue of all his Real and Perſonal Eſtate ſhould paid, is a 


| all the Charge of 
Debts were paid, nothing was deviſed to ſuch Son; or that, e Pebts 


“go to his Son; this was faid to import, that (c) til 
when the Debts ſhould be paid, then and then only he ſhould 
be intitled to the Reſidue of the Teſtator's Real and Perſonal 
Eſtate. Whereupon his Honour decreed, that firſt the Per- 
ſonal Eſtate ſhould go to pay off this Mortgage Debt, and 


afterwards the Real Eſtate deviſed to the Son, and then the 


Rents and Profits of the Real Eſtate that had been received 
by the Son fince the Father's Death. * 2 DUNE: :* 


And now upon an Appeal by the Defendant the Son, he 
did not bring the Mortgagee to Hearing, and it was neither 
proved that the Teſtator had ſurrendered the Copyhold to the 
Uſe of his Will, nor that there was any Bond or Covenant for 
the Payment of the. Money; conſequently it was objected, 
J, That the Copyhold was not well deviſed by the Will. 
And 2dly, That [this was no Debt ; that jn the Caſe of the 
South-Sea Loans it had been ſolemnly determined, that the 
Borrowers were not [perſonally] liable to pay the Money bor- 
rowed ; and that in the Caſe now under Conſideration, a very 
great Hardſhip was endeavoured to be thrown upon an onl 
Son, who, were he to pay this Mortgage Debt, would be iel 
deſtitute; wherefore the Demand was not to be favoured in 

Lquit y. 

o which it was anſwered, and ſo ruled by the Court, that 
where a. Copyholder has mortgaged his Copyhold and the 

Vo. = * i: T4 Mliort- 

(e) See the Caſe of Harris verſus Ingledew, ant' 91. 5 


Every 


e 


Mortgage, 
though no 


Covenant or 


Bond to pay 


the Money, 


r ſhall 


A Deviſe of 
Will being, “ That after all the Teſtator's Debts paid, the gte Bebe 


on 


the Land. 


6 
+ 
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Mortgagee is admitted, as in the preſent Caſe, the Mortgagor 
not having the legal Eſtate of the Copyhold in him, has no 
Eſtate that he can ſurrender, and therefore may (d) deviſe the 
Copyhold Premiſſes without any Surrender. 
As to the ſecond Point, the Court was of Opinion, that 
every Mortgage implies a Loan, and every Loan implies a 
Debt; and that though there were no Covenant nor Bond, yet 
the Perſonal Eſtate of the Borrower of Courſe remains liable 
to pay off the Mortgage; and for this was cited a Decree of 
'the Lord Harcourt in the Caſe of the Mortgage of a Ship, 
where the Ship was taken at Sea, and there was no Covenant 
for Payment of the Money; and though the Ship could not 
8 be ſaid to be in Nature of a Pawn or Depofitum, ſince 
the Mortgagor had failed with the ſame to Sea ; nevertheleſs 
the Executors of the Mortgagor were. decreed to Hay the 
Money for which the Ship was mortgaged. Which Caſe the 
Lord Chancellor faid he well remembered, and that it was fo 
in the Caſe of Welſh (e) Mortgages, where no _ [certain is 361 
All the appointed for the Payment, but the Matter left at large ; and 
South- Sea at with Regard to what had been ſaid of the South-Sea Loans, 
Loans were it had been always taken, that the Company gave Credit to 
2 the Stock only that was pledged, and took no Notice of, nor 
the Stock, made the leaſt Enquiry after, the Ability or Circumſtances of 


without in- the Borrower, but depended intirely upon the Stock. 
quiring after | RR | 
the Ability of the Borrower. 


| Wherefore the Decree of the Rolls was affirmed upon theſe 
two Points, (viz.) that one may deviſe an Equity of Redemp- 
tion of a Mortgage of a Copyhold without having ſurrendered 
it to the Uſe . e Will; and alſo, that every Mortgage im- 
plies a Debt, for which the Mortgagor's Perſonal Eſtate is liable, 
although there be no Bond or Covenant for the Payment of the 
Mortgage Money. 


Q H Spettigue verſus Carpenter. 
* N a Bill to fr aide an Award, the Caſe was : There 
1 were ſeveral ſtated Accounts between the Plaintiff and 


calor Talbot. Defendant, whereby conſiderable Sums were due from the De- 
fendant to the Plaintiff, but the Arbitrator, without Regard to 
_ = 3g any of theſe ſtated Accounts, made up an Account his own Way, 


it is too late bringing in the Plaintiff indebted to the Defendant 25 J. and 


to confirm awarding the former to aſſign over to the latter a Mortgage 
the Submiſſi- 


on ſo as to make it good within the Act of g& 10 3. cap. 15. 


| | | which 
- (4) The fame Point was determined (inter a”) in the Caſe of Strudwycke 
verſus Strudwycke, by the Lord Chancellor Parker, Paſche, 1 720- 
(e) See Salk. 449. Cope verſus Cope, and Vol. 1. 291, Howell verſus 


Price. 
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which he had on the other's Eſtate, upon Which mutual Re- 
leaſes were to be given. | 1 

The Plaintiff underſtanding what Award the Arbitrator was A Party fub- 
about to make, ſent a Meſſenger about two or three Days before Award, de- 
the Time for making the Award | was expired, to let the Arbi- fired the Ar- 
trator know, that the Plaintiff deſired him to defer making his bitrator to 
Award, until he ſhould talk with him about his Demands, to 3 . 
ſupport the ſtated Accounts, and know what Objections were uni he 
ED ac them. However, the Arbitrator would not de- ſhould ſatis- 
fer making the Award. The Submiſſion was confirmed by an 
Order of the Court of Chancery, but ſuch Confirmation was „dich hs 
after the Award was made. Arbitrator 

to 


; took to be 
againſt him z though this was within two of three Days before the Time for making A- 
ward was out, yet the Requeſt not being complied with, the Award was held ill. P 8 


For the Defendant it was inſiſted, that this Submiſſion being 
confirmed by an Order of the Court, purſuant to the Statute 
of the gth aud 1oth of V. 3. cap, 15. it could not be ſer 
aſide, but for Corruption, or ſome other undue Means; and 
that in Point of Time the Party was confined to make his 
Complaint even as to that, before the End of the next Term 
after the Award was made, AE 

The Lord Chancellor called for the Act, and having read 
it, took Notice, /, that it is thereby provided, that where the 
Submiſſion is confirmed by Rule of Court, the Award that ha/l 
be made ſhall be conclufive to both Parties, and the Perform- 
ance of it inforced by Proceſs of Contempt of the Court; ſo 
that within this Act, the Confirmation muſt be prior to the 
making of the Award. 2dly, That with Regard to the Time 
within which the Complaint was to be made, it was in this 
Caſe impoflible for the Party to apply within a Term after the 
Award made, becauſe the Submiſſion was not confirmed by an 
Order of this Court until the End of the next Term after mak- 
ing the Award. 34, That with Reſpect to the Reaſons 
allowed by the Act for ſetting afide the Award, they are 
Corruption, or other undue Means, Now it was acting un- 
duly to proceed in making the Award, when the Plaintiff had 
defired to be heard againſt the Arbitrator's determining in Con- 
tradiftion to ſo many ſtated Accounts, 5 

And though it was anſwered, that this was within two or 
three Days before the Time for ing the Award expired, 
and with an Intent that no Award ſhould be made; and | 
it did not appear, that the Plaintiff was ready to be heard wi 
in the Time; yet, foraſmuch as here ſeemed to be juſt Ground 
for the Plaintiff to deſire to be heard, and in Regard it would 
be difficult to aſſign a Reaſon for rejecting ſo many ſtated Ac- 

counts 
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13 Caſe 98. 
. | # Tord Chan- 
= cellor Talbot. 


The Plain- 
tiff claimed 


a Remainder 
in Tail ex- 
pectant on 
Tenant in 
3 Tail's dying 
_ —_— without Iſ- 
= ſue, and was 
| the Heir 

Male of the 
Family. The 
Defendants 
were Siſters 
and Heirs 
General of 
the Tenant 
in Tail, and 


n i. as. att in 


| counts, ſo lately allowed and paſſed between both the ſubmit- 
ting Parties, the Court ſet aſide the Award with Coſts. 


by Virtue of 


this Caſe is mentioned in the Note. 


Sir Edward | Bettifon verſus Albinia Farringdon | 


and ber two Sifters, 


O1R Edward Bettiſon, deceaſed, was Tenant in Tail of 
conſiderable Eſtate in Kent, Remainder in Tail to th 


Plaintiff's 2 Remainder to Sir Edward 'Bettiſon, deceaſed, 


in Fee. Sir Edward Bettiſon did by Leaſe and Releaſe make 
a Tenant to the Præcipe, and ſuffer a common Recovery, de- 
claring the Uſes to himſelf and his Heirs : After which, on his 
dying Inteſtate and without Iſſue, the Defendants, his three Siſ- 
ters, enteredon the Premiſſes; and now, on the Death of the 
Plaintiff's Father, the preſent Sir Edward Bettiſon brought a 
Bill to diſcover what Title the Defendants had, who by their 
Anſwer ſhewed, that their Brother, the late Sir Edward Bet- 
tiſon, did execute the ſaid Leaſe and Releaſe, and alſo ſuffered 
this Recovery to the Uſe of himſelf in Fee, referring to the 
Deeds in their 'Cuſtody, | | Phe 


by their Anſwer ſhewed, that their Brother, the Tenant in Tail, ſuffered a Recovery, de- 
claring the Uſe to himſelf in Fee, and refer to the Deeds in their Cuſtody ; the Court ordered, 
before the Hearing, the Defendants to leave with their Clerk in Court the Deeds making the 
Tenant to the Precipe, and leading the Uſes of the Recover. | 


[The Plaintiff, on Motion, without Notice obtained an Order 364 


from the Maſter of the Rolls, that the Deſtndants ſhould produce, 


and leave with their Clerk in Court, the Leaſe and Releaſe. 
Upon which I moved the Lord Chancellor to diſcharge ſuch 
Order, for that as the Defendants were Siſters and Heirs at Law 
to Sir Edward Bettiſon lately deceaſed, and alſo Heirs to Sir 
Edward Bettiſon the firſt Anceſtor, and claimed under a com- 
mon Aſſurance, the Court would not aſſiſt the Plaintiff in pick- 
ing Holes in their Title, nor compel them, at leaſt not before 
the Hearing, to produce their Deeds; that both Parties were 
Volunteers, in which Caſe it was not uſual for the Court to 
interpoſe, or give the leaſt Aſſiſtance to either. | | 
Lord Chancellor : Though both Parties are Volunteers, yet 

it is of ſome Weight, that the (/) Honour of the Family 
is deſcended on the Plaintiff; and as at the Hearing you admit 
the Court would do what has been deſired, ſo it is 2 the Be- 
nefit of all Parties, that it ſhould be done before the Hearing ; 
for if the Deed be a proper one to make a Tenant to the Præ- 
cipe, the Plaintiff will go no further, which will put an End 


(f) See the Caſe of The Earl of Suffolk verſus Howard, Vol. 2. 178. where 


— — 

De Term 8. — — 
to che Bait Sr 3 
in their Anſwer, have made them % Part thereof Where 
fore I tink the Order that ha been made at th pra an | 
ſonable ane. nn mant ” 


Late verſus Chaplin.” Os; * Caſe is 

.ORTER Chillin Chaplin, on his Marriage with An bis Wike 0 
P ſettled a conſiderable Eſtate of Inheritance on himſelf 102 e 
Life, Remainder as to Part on his Wie for a Jointure, Re- One bay a 
mainder as to the whole upon the firſt and every other Son of — 
the Marriage in Tall Mate, with Remainders over. Porter und - 
Chaplain had one Son and three Daughters, and being ſeiſed of of fome. 
80 Fee-fimple Lands, and particularly of an Eſtate of about Fandsin . 

per Annum, not includ In the err. and likewiſe ater in of 
0 of a Leaſchold Eſtate for three Lives, did b his Tail, and 
deviſe all his Fee-fimple Lands (except the Lands of about his Will a 2 
30 J. per Annum) to his three Dinghiters in Fee, and gave ſe- 5 _— 
veral ſpecifick Legacies, _ without making any Dil ion of Amp) x wr, iY 
the Lands of about 307, Per Ann, or of the hold —_— GG 
Eſtate for three Lies and died indebted by Bond in the Sum leaving all 1 
of 3000 J. and upwards, and leaving Debts by ſimple'Con- iu Children = 
tract to very near the Amount of his! 1 Eh, and leav. His His Widow 3 
ing all his Children Infants, Spe [>> ke Wo 

| ts of 

both Eftates, as c an & and in» Bilteogh by tis nd Deng Daughters, 
againſt the Mother, for an Accqunt of the. Perſqnal Eftate and Rente and Profits of 
the Real Eftate, the Mother ſwears, that ſhe has paid Bond. Debts due from the Teftator out 
of the intailed Eſtate, and afterwards dies et. "Ai Anſwer cannot be read __ 
Gr hters, and there is no other Evidence, and n 


| z only out of the Fee ſimple Eſtate; Payment ſhall be intended to we been madg 
b hen r to haps horne it. bs #1 T7 


His Widow entered as Guardian ene 2 allo wo bes | 
three Daughters, upon their ſeveral Eſtates, and in her Anſwer 
to a Bill brought by her Infant Children to have an Account 
of the Real and. Perſonal Eſtate of her late Huſband Porter. 
Chaplin, (ſhe ſwore, that ſhe, during the Infancy of her Son 
366 and Daughters, received the Rents and Profits of [the Eſtate 
ſettled on the Son, and of the Fee-ſimple Eſtate that was de- . 
viſed to the Daughters, and that out of the Rents-and Profits 
of the Son's ſettled Eſtate ſhe payed the Bond Debt. Alter: 
wards the Mother died inſplvent. * Wes 
| Lord Cbancelhr: The Anſwer of the Mother: cannot be 
read againſt the Daughters, who do not claim under her ; it 
Vo. Ul. vo * 
nare, Whether the to a Deed, without 
Me erba, will make Ee? and fee ant'-1 35, 
of Hodſon verſus The Earl of Warrington. 


it 


1 
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can only be read againſt herſelf and her Repreſentatives ; and 
ſince it is not read to charge her, but to charge her Daughters, 

it cannot be read at all. . 50 | i Air 
But then it being inſiſted, that the Bonds being paid out of 
the ſettled Eſtate belonging to the Son, the Mother's Admini- 
ſtrator ſhould ſtand in the Place of the Bond Creditors, and 
be intitled to recover the Money againſt the Fee-ſimple Eſtate 
deviſed by the Teſtator, the Obligor in theſe. Bonds, to his 
three Daughters, and conſequently, by the Statute of fraudulent 

Deviſes, liable to the Payment of the Bond Debts ; | 

TDL.ord Chancellor: The Anſwer of the Mather not bein 
be read. againſt the Daughters, and there being no other Evi- 
» dence, 1 will preſume, that the Mother applied the Rents and 
Profits of the Daughters Eſtate towards the Payment of theſe 
Bonds, as far as the. ſame would extend; for this is what in 
Juſtice ſhe ought to have done, in as much as the Rents, &c, 
of the Lands deviſed by the Obligor were liable to the Bonds 
in the Deviſees Hands, and the Rents of the Lands ſettled on 
the Son were not liable: This I will rather preſume, than 
that the Mother did what ſhe ought not to have done, in ap- 
plying the Rents, &c, of the Son's Eſtate, that was ſettled, 
towards the Diſcharge of theſe Bond Debts, to which it was 
not liable. And his Lordſhip declared it was not material, [whe- 
ther ſhe did in Fact apply theſe Rents, &c. of the Daughter's 
Eſtate towards the Bonds; for ſtill theſe Rents, Cc. when re- 
ceived by the Mother, ſhall be taken to reimburſe her what ſhe 
had paid out of the Son's ſettled Eſtate to the Bond Creditors ; 


2 5 in- for this Money was at Home, when received by the Mother, 


Bond, and and muſt, go towards reimburſimg her, and ſinking her Demands 


ſeiled in Fee ariſing by her having paid the Bond Debts. It was further held 


of divers by the Lord Chancellor, that the Lands ited todeſcend to 
Lands, Part 


WOT: the Son, the Heir at Law, muſt be liable to the Bonds in the 
deviſes to J. firſt Place [A], before the Lands deviſed to the Daughters, and 
S. and other before the ſpecifick Legacies. | 


Part he per- 
mits to deſcend to his Heir 3 the Lands deſcended ſhall in the firſt Place be liable to pay the 


1 d 
| P "M In 
8 bd 2 ; 


[A] The Reporter here adds the following Note : The Reaſon why, where 
a dies indebted by Bond, and deviſes ſome Lands to J. S. and leaves 
other Lands to deſcend to the Heir at Law, not mentioning them in his Will, 
| the Lands deſcending to the Heir ſhall be firſt applied to pay the Bond Debts, is, 
becauſe the Applying, the Lands deviſed to 5 S. to pay the Bond Debts, 
would diſappoint the Will, which Equity will not permit, if it can be avoided ; 
Whereas it no way diſappoints the ill to ſay, that the Lands not mentioned 
ſhould be in the firſt Place liable to pay the Debts. But it ſeems it would be 
otherwiſe, if the Teſtator had deviſed-the Lands, though to his Heir RE 


368 


demur during the Infancy of the Son? 


* p 
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to the Son on the Death of the Father, the Parol ſhould not 


 [Whereupon his Lordſhip held, that in the Caſe of Lands Lands are 
in Fee deſcending on an Infant, the Parol ſhall demur in E- given to 4. 
quity as well as at Law; becauſe an Infant is.equally incapable 259 his Heirs 
* defending Him in one Court as in the other; the Tü 
equitable Aſſets may be of as great Value as the legal; but dies; 
where a Leaſe is made to a Man and his Heirs, during three Heir 
Lives, the Heir - does not take by IBI Deſcent,” hut as 4 ſpe- 55. 3 by 
cial Occupant, and ſuch ſpecial Occupancy was not liable to = ls 
pay Debts, until the Statute of Frauds made it Aſſets ; and Age, or 
though-it be called a deſcendible Freehold, it is not really a make the 
Deſcent, being no more than if there had been a (5) Defigna- Parol de- 
tion of any other Perſon: by Name to enjoy 


Heir at La. 


in the Caſe of Lands in Fee deſcending on an Infant, the Parol ſhauld have demurred 


in Equity yell $6 ut Lage, | 


* 


L.aſtly, In the princip "Cale" "the three Dull ters had two Allow- 
ſeveral Sums of pig left them, to take 2 2 


on their ance of 
Father Porter Chaplin's dying without Iſſue Male that ſhould Mainte- 
attain the Age of Twenty-one, charged on ſeveral Terms for 2 
Years commencing on that Contingency; but the Daughters muſt be in 
had otherwiſe very little to ſubſiſt on; and the Mother had a — * 
very plentiful Jointure of about 10001, per Anmuan, out of — 
which, for ſeveral Years, the Daughters were maintained; had, and 
and on the Son's dying without Iſſue Male before Twenty-one, to what falls 
the Daughters became intitled to the additional Sums above». in after- 
mentioned; whereupon, after the Mother's Death, on an Ac- wards, 


369 count taken of her Aſſets, (her Adminiſtrator demanded a li- 


beral Allowance for the Maintenance of thoſe Daughters, who 
were gow. fo plendflly proyded m. 


; NIEL 


« $54 72 


for though ſuch Deviſe were void, (as to the Purpoſe of e Heir take 
by Deſcent) 2 ſhews the Teſtator's Intent, that the Heir have this 
Land, and ore (L take it) the deviſed Lands to J. S. andthe other Lands 
deviſed to the Heir at Law, ſhall in this laſt Caſe contribute in Proportion 
pay the Bond Debts. Alſo, for the abovementioned Reaſon, (I ſhould tink) 
8 Fare np mr wn 
otherwiſe the Teftator's Intention foal be diſappointed. | 22 
LB] For the ſame Reaſon, where a Diſſeiſor makes a Leaſe to a Man and 
his Heirs, during the Life of J. S. and the Leſſee dies, living . &. this | 
not take away the Entry of the Difleiſee. 1 If. 2390, © 
(#) See ant”, 263, the Caſe of Low verſus Burron. | 
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come of ſuch their original Portions. 


FTbeliſon, a French x 
Hammond, an Advocate of the Parliament at Paris, Exe- 
: 6819195 & cutor, and died. * | 2 | En Ic ige 
The Teſtator had two Brothers, who were both dead; 
but each af them leſt a Son, who were (or at leaſt alledged 

they were) next of Kin to the Teſtator Taurton; and theſe 
two Nephews commenced a Proceſs at Paris to ſet aſide this 
Will, pending which Suit, both the Nephews died, and their 

Mothers, the now Plaintiffs, took out 


But iy tbe Lord Chancellar: The Allowance to be made 
to the Mother for Maintainance, muſt have Regard to what 
the Daughters were intitled to at the Death of their Father, , 
and, until the Contingency fell in, ſhall not exceed the In- 


Margaret and Ann Tourton versus Flower, 


r OHN Claud Tourton, 4 great Banker at Paris, made bid 
Will, and wc gave ſeveral Legacies, and made one 
roteſtant, Reſiduary Legatee, and one 


etters of Adminiſtra- 


tion to their teſpective deceaſed Sons out of the Spiritual 
Court at Paris, and then proceeded in their Suit to ſet aſide 
tie Will of Tourton. Whereupon a Sentence was obtained to 
ſet aſide that Part of the Will, by which the Reſiduum was 


deviſed to this Theluſon,” by Reaſon (as was ſaid) that he was 


a Proteſtant. The Sentence at Paris alſo ordered, that The- 
luſon ſhould account for ſo much of the Aſſets as he had re- 


ceived, to the now Plaintiffs, [and deliver 2 them all Se- 370 


terbury to Panſier would 


curities, Books and Writings relating to the Perſonal Eſtate of 


Tpurton the Teſtator. Hammond the Executor died, and one 


Panfier took ont Letters of Adminiſtration in the Prerogative 
Court ng Canterbury, with the Will of Tourton the Banker 
kink eee wk 
And now the Plaintiffs, the Mothers, brought their Bill 
againſt the Defendants Fhiuer and Panfier the Adminiſtrator 
with the Will annexed, ſhewing, that ſeveral Bonds, Mort- 
gages and Securities belon ng to Tourton the Banker, were 
taken in the Name of the p ndant Flower, for which the 
Defendants ought to account... . e os 
The Defendant Flower demurred, there |beipg no Repte- 
ſentative of the Teſtator Tourton before the Court ; for though 
 Panher, the Adminiſtrator with the Will annexed, was — | 
a Defendant, yet it did not appear, but that Hammond the 
Executor had made a Will, aa left an Executor; in which 
Caſe the Adminiſtration 1 by the Archbiſhop of Can- 


* 
3 3 ; as of But 
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But by the Lord Chancellor : Here being an Adminiſtration One ſues as 
taken out of the Archbiſhop's Court, I will look upon the — * 
ſame to be good. | of hy 


ſhewing, 
that J. S. died Inteſtate ; yet an Adminiſtration taken out of the Archbiſhop's Coure ſhall 
be intended to be a good Adminiſtration. 


Then it was ſaid for the Defendant, that admitting the De- 
murrer to be ill, for that there was a Repreſentative of the 
Teſtator Tourton before the Court, ſtill there wanted proper 
Parties; becauſe there ought to be Adminiſtration taken out 
by the Plaintiffs, the Mothers, to their Sons. Now, though Adminiftca. 
the Mothers had obtained Letters of Adminiſtration in the tion granted 
Spiritual [Court at Paris, yet this was Nothing to the Pur- in a foreign 
poſe, as it could not be taken Notice of in our Courts; and 7 * — (a8 «t 
though, it was true, this was not the Demurrer upon Record, nh ©. 
yet the Defendant was at Liberty to demur at the Bar ore of in our 
tenus. Courts. 
Lord Chancellor : The Defendant may demur at the Bar One may de- 
ore tenus; and this Demurrer, for Want of the Plaintiffs ha- 5 
ving taken out a good Adminiſtration to their Sons, is a ſuffi- gy 
cient Cauſe, for without it the Plaintiffs can have no Right, then, on its 
and our Courts can take no Notice of what is done in the being allow- 
Spiritual Court beyond Sea: Therefore the Demurrer muſt be ed, — 
owed, but without Coſts ; becauſe the Demurrer on Record Colts 9 
was an ill one, and the Plaintiffs not to blame to argue it; but 
then neither ought the Plaintiffs to have Coſts, the Bill ap- 
pearing to be ill, and to want Parties, foraſmuch as proper Ad- 
miniſtrators to the Sons are not before the Court. 
Note; What is ſaid in 1 Vern. 78, Durdant verſus Red- 
man, that Coſts ought to be paid for a new Demurrer inſiſted 
on at the Bar ore tenus, is not now the Practice. 


Taylor verſus Sharp.  »— Caſe 101, 


| Lord Chan- 
N this Caſe it was laid down as a Rule by the Lord Chan- ..zrTalbot. 


I cellor, that it a Decree be obtained, and that Decree in- ___ = 
rolled, ſo that the Cauſe cannot be re- heard upon Petition; b. obtained, 
the jo ieved can in no Caſe ſet afide this Decree, or ob- and inrolled, 
tain Reli f againſt it by an original Bill; for then the Decrees ſo that the 
of the Court would be oppoſite and contrary one to the 1 
other, which would breed the utmoſt Confuſion. Wherefore then there % 
the only Remedy in ſuch Caſe is by Bill of Review, which no Remedy, 
muſt be either for Error appearing upon the Face of the De- ay by Bill 


Review, 
which muſt be on Error appearing on the Face of the Decree, or on Matters ſubſequent 
thereto, as a Releaſe, or a Receipt diſcovered ſince, 


Vor, III Uuu 8 cree, 
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12 our dine, as a Releaſe, Receipt, r. 
proved to have been diſoovered ſince 4 for 2 Relief 
vere confined to ſuch new Matter, it might be made Uſe f 
as a Method for a vexatious Perſon to be oppreſſive to the o- 
£ —— and for the Cauſe never to be at Reſt. 
Caſe 102. | 


41 Vick verſus Edwards, 
Lord Ghan- 


celler Talbot. A "Pevied Lands to B. and C. andthe. 3 them, 
Tan and the Heirs of ſuch Survivor, in Truſt: to ſell. T 
ae Eſtate Was deereed to be ſold, and it being referred to — 
and B, end Maſter to ſee, whether the Parties could make a good Title, 
the Heirs of the Maſter reported, that the Parties could not make a good 
| the porringe Title, there being no Fee-ſimple in the Truſtees, for that the 
ben; though Remainder in Fee could only be veſted in the Survivor, and 
the Inheri- , it was uncertain, which of the two ER — be the 


tance be in Survivor. 
Abeyance, 


yet the T eee Eftoppel. © 1 50 | 


n, Exceptions being taken to the Maſters Re- 
| the Lord Chancellor held, that the Truſtees joining 
à Fine of * Premiſſes would paſs a good Title to the 
_ chaſer. by (i); that here the Fee was in 40 1 
and as, ee 4A (#) Son of Tenant in Tail Ievies a 
Fine, and ſurvives his (aber "though he afterwards dies 
without Iſſue, yet this will paſs a good Title, as long as the 


Tenant in Tail "This Iſſue, and thereby conclude the youngeſt 373 


Son, who muſt derive his Deſcent from the eldeſt, Wowi 
ſtanding the latter at the Time of the Fine levied had no- 
thing: 80 in the er Caſe it was certain one of theſe 
two Truſtees muſt be the Survivor, and intitled to this future 
Intereſt; conſequently his Heirs claiming under him would be 
eſtopped, by Reaſon of the Fine levied by their Anceſtor, to 
ſay artet Anis nihil babuerunt, although he that levied the 
Fine had at that Time no Right or Title to the n 
Fee. 

And it being faid by the Council, that the Heir of 3 
viſor would join in the Conveyance. to the Purchaſer; his 
Lordſhip. replied, that the Heir's joining would ſupply the 

Want of proving the Will, but that in every other 
it would be void. And the next Day his Lordſhip cited the 
ws of Won verſas n in Pollexfen's 2 


2 err ue. Thing could operate by Way of this Caſe, 
becauſe an Intereſt 2 88 72 * aus 
» (#) Bradfteck verſus Sceve/, Cro. Car, „ 1 
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| ares. Bice nee. to paſs 1 
way of Eſtoppel, and to convey the Intereſt of ſuch Eſtate 
WING eee by the Contingency e age 


Lurton verſus Stephens. | Caſe 104. 


"HE. Plaintiff. was the eldeſt Son and Heir of. J. 8. and , Tae. 
claimed as Iſſue in Tail under a Settlement. The De- An keit at 
fendant intitled himſelf under the Will of Tenant in Tail, Law i made 
and ſhewed that the Tenant in Tail had ſuffered a Recovery. a Defendant, 
The Plaintiff brought a Bill for a Diſcovery of the Writings and inſiſts on 


and of the Deed of Settlement, and the Defendant e by 


ban eng was cut off by a Recovery. 


7 
+44 a 


his Cofts, 


ng have Colts; Vn EE Oy be groundleſs, ſhall pay. Colts. 


[The Cauſe being heard, it was decreed that the Writings 
ſhould be brought before a Maſter, and the Bill retained for 


a Two IEG and in the mean Time, the Plaintiff 8 
_w 


And the Matter 3 uk nan teſerved 
Ek. tam omg or oa it was objected, 
that he was an Heir at Law, and appeared now de de 4 ff. 
inherited Heir; that he had 4 probable Cauſe of Suit; 
was enough for him to 'loſe his Eſtate, without 
A which would de Affidfionen 

fo & s 
WG; When an Heir'is ade e Defandayt-to 
a Bill brought to prove a Will,” chere he ſhall have his Coſts ; 
(but in 5 Caſe he is Plaintiff, and comes here 
the Aid of the Court, and to be furniſhed wich the Deed of 
Settlement, which Aid he has had; and at Lengeh it appears 
that this his Application to the Court was groundlefs, for that 
his Title is barred by the — — of his Anceſtor, 
which & facie is to be umed 
9 

n nt1 co 
= ry ſuffered: by his Anceſtor, appears' 
i ths Wrong, an ought to fr de Cf of th Bk. 


R 
„ 


(1) . and refuſes to 
releaſe his Right ; otherwiſe if he examines Witneſſes of his own. - See Vol. 
II. 285. Biddulph verſus Biddulph. 
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Caſe 104. 


Lord Chan- 
cellor Talbot. 


Defendant 
not bound to 
anſwer what 
tends to ac- 
cuſe him of 
Mainte- 
nance, or of 
buying pre- 
tenſed Rights 
within the 
Statute of 
32 H, 8, 


— 


[2M argaret . Sharp verſus Richard Carter, and 375 


Villiam © Evans. 


NE William Yeinings was ſeiſed in Fee of the Manor 
of Turner's-Court in Oxfordſhire, and having no Iſle 
nor Wife then living, and _ a Siſter, the Plaintiff, that 


was his Heir at Law, (but whom he never correſponded 


with, nor ſhewed any Kindneſs to, having frequently de- 


clared he would leave his Eſtate to his Wife's Son, one Jobn 
Evans, with whom in his Life he had intruſted the Manage- 


ment of his Eſtate and Concerns, and to whom he had given 


the Keys of his Cloſet where all his Writings were :) This 


William Jennings made his Will dated the 5th of November 
1531, whereby he deviſed the Premiſſes to the ſaid Jahn 
Evans in Fee. But the Plaintiff ſet up another Will made 
ſabſequent to the former, and bearing Date the 18th of Jan- 
uary 1731-2, whereby the ſaid Teſtator Jennings deviſed the 
Premiſſes to his Siſter the Plaintiff Margaret Sharp in Fee. 
There were ſome Circumſtances by which it appeared, that 
the Plaintiff Margaret Sharp did herſelf ſeem to miſtruſt the 
Will under which ſhe claimed. But at Length ſhe brought 
an Ejectment, which being tried at the Aſſizes at Oxon, the 
there recovered a Verdict. Alſo ſome Part of the Premiſſes 
being in Leaſe, and the Leaſes in the Poſſeſſion of the De- 
fendant Evans, who claimed under the firſt Will, the Teſ- 
tator's Siſter Sharp brought her Bill in this Court againſt the 


faid John Evans, ſhewing that the Leaſes. then ſubſiſting of 


good Part of the Premiſſes did hinder the Plaintiff's Proceed» 
ing in the Ejectment, and praying that the Matter might be 
tried by an Iſſue, Deviſavit wel non. 


| [The Court directed the ſaid Iſſue to be tried at the Bar of 376 


B. R. by a ſpecial Jury, which accordingly was tried, and a 
Verdict found for the Raintiff the Teſatos Siſter. 

Whereupon a Decree was made, that the Plaintiff ſhould 
hold and enjoy the Premiſſes; and that the Deferidant Evans 
ſhould deliver up all the Deeds and Writings to her. The 
Title Deeds were demanded of the Defendant Evans, and he, 
for. not delivering them, 1 in the Fleet, where he 
died. And now the Plaintiff Margaret Sharp the Siſter 
brought a Bill againſt the Defendants Carter and Wilkam 


| Evans, the Son and Heir of the ſaid Jobn Evans, ſetting: 


forth theſe Recoveries of the two Verdicts; that the Defen- 
dant Evans's Father died in Priſon in Contempt, without ha- 
ving delivered up the Title Deeds; and that the Defendant 
Carter had got vert of theſe Deeds in — > 
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tending to have made a Contract with the ſaid-Jobn-Zuans 
15 Deviſee by the firſt Will) for the Purchaſe of the. Real 
late of the ſaid William Jennings, and to have advanced 
ſome Money on that Account; and the Bill charged, that if 
the Defendant Carter did make any fuck Contract, it was af- 
ter he had Notice of the Will under which the Plaintiff claim- 
ed; and that ſuch Money was advanced by the Defendant 
As to ſuch Part of the Bill as prayed a Diſcoyery of any 
and what Monies were paid or advanced by the Defendant 
Carter to Evans, on Account of the Suits in the Bill menti- 
oned, or for carrying on the ſame; it appearing that the De- 
fendant Carter was not a Party to the ſaid Suit in the Bill ſo 
charged to have been carried on: The Defendant Carter de- 
377 murred thereto; [for that the Praying of ſuch Diſcovery had a 
Tendency to charge the Defendant with Maintenance. Alſo, 
as" to ſuch other Part of the Bill, which ſought to diſcover any 
Contract or Agreement made or — to be made between 
the Defendant and the ſaid Evans, for the Defendant Carter's 
becoming a Purchaſer of any Part of the Real Eſtate ini the Bill 
mentioned to have been late the Eſtate of the ſaid William Fen- 
nings ; the Defendant pleaded the Statute of 32 H. 8. cap. g: 
ſeft. 2. made againſt Selling or Contracting to ſell any une 
(i. 4 controverted) Rights or 2 — A the i 
« bargaining, giving or ſelling, thei rs, or 
te whom they cl: * muſt have been in Poſſeſſion — Cr 
« or of the Reyerſion or Remainder thereof, or have taketit he 
« Rents or Profits thereof, by the Space of one whole Year 
« next before the ſaid Bargain, &c. made; upon Pain that he 
« that ſhall make any ſuch Bargain, Sale, Covenant, Promi 
or Grant, ſhall forfeit the whole Value of the Lands, Mc. 
© ſo bargained, &c. and that the Boers and Takers thereof, 
« knowing the ſame, ſhall forfeit alo the Value of the faid 
% Lands, Cc. ſo by him bought and taken as aforeſaid, one 
© Moiety to the King, and the other to the Informer.” | 
in Regard, that if any ſuch Contract or Agreement had been 
made betwixt Evans and the Defendant Carter for his becom- 
ing a Purchaſer of the Premiſſes, it was made after that Evans 
was put out af Poſſeſſion by Order of this Court, and a Re- 
ceiver appointed for the ſame ; the Defendant pleaded the faid 4 
Statute of 32 H. 8. and that the Plaintiff's ſeeking ſuch Diſ- -- 
covyery did tend to ſubject the ſaid Defendant to the Forfeiture 3 
of the Value of the Land in the Bill charged to have been con- | 
tracted for; and the Defendant diſclaimed any Right to the Pre- 
miſſes otherwiſe than by a Mortgage that he thereon, and 
378 diſclaimed [any Right to the Title Deeds ; and by his Anſwer 
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ſaid, he had delivered back all the ſaid Deeds to the Mortgagor 
Evans, from whom he received the fame, Alfo, the Defen- 
dant by his Anſwer faid, that at firſt he lent 100 J. to the 
faid Evans on his Bond only, and that he afterwards lent an- 
other 100 J. to the faid Evans, and took the ſaid Evans's 
Mortgage of the ſaid Manor for his Security. 

It was ſaid for the Defendant Carter, that the Bill, as to 
him, being only for the Title Deeds, and he having ſworn that 

he had delivered all of them back to Evans the Mortgagor, 

from whom he had received them; the reſt of the Charge of 
the Bill could not be relevant; but now appeared to be thrown 
in only to ſatisfy the Plaintiff*s Curioſity, or to ſubject the De- 
fendant to further Trouble on ſome Criminal Proſecution; and 
that the Advancing of Money towards carrying on a Suit to 
which the Defendant was no Party, muſt be Maintenance, un- 
leſs where the Perſon fo advancing, &c, be the Huſband, Fa- 
ther, or Guardian, and ſo on that Account allowed to diſ- 
burſe the Money ; and that if this were but doubtful, the Court 
ought not to compel an Anſwer. | 

On the other Side it was urged, that the Advancing Money, 
unleſs the Party advancing was to have Part of the Thing re- 
covered, is not Maintenance. 

Lord Chancellor : Unleſs every Advancing of Money to- 

A Perſon in- Wards carrying on a Suit for a third Perſon, be Maintenance, 
tereſted in (which I think is not) then the Defendant Carter cannot in the 


-” 4 wy preſent Caſo be guilty thereof; becauſe he appears to be a Par- 
as A Mort- 


6 6 1 ar- As aforeſaid; and though he be no Party to the Suit, yet as he 
ty totheSuit, claims a Mortgage on the Eſtate, he may lay out Money in 
2 expend ſupporting the Title : Wherefore this not being Maintenance, 


Ny in the Demurrer is ill. 
upporting | 
the Tiile, without being guilty of Maintenance. 


But the Plea of the Statute of 32 H. 8. againſt Contractin 

for pretenſed; i. e. controverted Rights, ſeems to be ol 
The Ap- Not that I think the Appointing a Receiver is, in every Caſe, 
pointing a a Turning the Party out of Poſſeſſion. For Inſtance, where 


Cm is an Infant is intitled, in ſuch Caſe there can be no Colour to 


fay, that the Appointing a Receiver (which is truly and 
Caſes a *. P 8 er ( y 7 
Turning the perly the Hand of the [C] Court) puts the Infant out of Poſ- 
Party out of | 

Poſſeſſion; as where a Receiver is appointed of an Infant's Eftate ; in ſuch Caſe the Receiver's 
Poſſeſſion is the Poſſeſſion of the Infant; but on the appointing a Receiver in an adver 
Suit, as where the Plaintiff in Ejectment has recovered a Verdict; here the Receiver's Pol- 
ſeſſion ſeems to be the Poſſeſſion of him that has the Right to it. ( 


18 See Mo. 656, 


15 For this Reaſon the Court will proceed to put A Receiver in Poſleflion in 
a ſummary Way, and will order the Tenants to attorn to him, and grant him 


ty intereſted (m) [by Virtue of the Mortgage ſo made to him 379 
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ſeſſion. But where there is an adverſary Suit, and two Perſons 
(as in the preſent Caſe, the Plaintiff Sharp and Evans) are con- 
rending for the Right, and the Plaintiff Sharp brings her Bill a- 
gainſt Evans, in order to recover the Poſſeſſion; and Sharp, 
having on the firſt Verdict obtained by her, procured a Re- 
ceiver to be appointed, and ſuch Receiver having been, on the 
laſt Verdict that was recovered at the Bar of the King's-Bench, 
ordered to ſurrender up the Poſſeſſion to the Plaintiff Sharp,» I 
cannot, in this Caſe, call the Poſſeſſion of the Receiver, the 


Poſſeſſion of the Defendant Evans; but rather the Poſſeſſion 


380 


of the Plaintiff Sharp, who appears to have the Right to the 
Premiſſes. Neither can I ſay or [ſhold, that the Defendant 
Evans was the Perſon in Poſſeſſion for a Year next before the 
Defendant Carter's Contracting for the Purchaſe of the Eſtate ; 
and ſince it may be putting a Difficulty on the Defendant Car- 
ter to compel him to anſwer to this Part of the Bill, I do there- 
fore allow the Plea of the Statute of 32 H. 8. againſt the Con- 
tracting for pretenſed (or controverted) Rights or Titles, | 


a Writ of Aſſiſtance, without firſt awarding an Injunction for the Poſſeſfion, 
which in other Caſes is the uſual Proceſs. 4h of ON, 1718, by the Lord Parker- 
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Caſe 105, Blue verſus Marſhall, & Ur. 
Lord Chan- * | 
cellor Talbot. 


On the Defendant's Exception to the Maſter's 
Report, after Hearing. 


Tho", gene · ** Plaintiff was the Widow of James Blue, who by 
4 8 his Will gave a Legacy of 200 l. to Truſtees, in Truſt 
— * or for the Teſtator's Wife for her Life, and afterwards for his 
Truſtee Daughter the Defendant, Ann Marſhall, for her Life, and 
compound- afterwards to her Children the Plaintiffs. The Bill was 
Eon brought to compel the Defendant Marſball, and his Wife, 


Bebe muſt (Who, on the Executor's Renouncing, had taken Adminiſtra- 


anſwer for tion to her Father with the Will annexed) to pay this 200 J 
the ſame; into the Hands of the Truſtees, to the Intent the Plaintiff, 


babe beenfor fendant inſiſted upon Want of Aſſets, 
the Benefit | 


yet, if this the Widow, might have the Intereſt for her Life, The De- 


of the Truſt Eftate, it is an Excuſe, 


[On the Hearing of the Cauſe the Decree was, that the 
Defendants ſhould account for ſuch Part of the Perſonal Eſtate 
of the Teſtator Blue, as came to the Defendants Hands, or to 
their Uſe. The Maſter reported, that the Teſtator Blue was 
poſſeſſed of a Term for ſixty Years in a Meſſuage and Lands at 
Bethnal-Green, in Middleſex, which the Teſtator had let to 

one Dallow for thirty Years, at 100 J. per Annum, which 
Leaſe was decreed, among other Things, to be ſold for the 
Payment of the Teſtator's Legacies ; and that at the Time of 
the Death of the Teſtator there was 125 J. due for one Year 
and one Quarter's Rent of the ſaid Meſſuage and Lands; — 
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after the Teſtator's Death there Was 100 L mor due for a 
car's Rent; and that the ſaid Hallo | — 7 


2251. upon which the 
Wiſe, w without capſylti 


; but allowed the 
he out ot (8 gp 
e eee Wee * 


Repo 

And for the Plaintiff it objedted, whenever an 
Executor, Adminiſtratgr, Guardian, or Truſſee, will of his 
own Accord releaſe a Debt, this being his voluntary Act, 

82 ſhall anſwer for it; ; 40d the, rather * the 4 — Caſe, for 
363 that the Defendant, mae the Releaſe, ought to have 
firſt aſked the Plaintiff for her Conſent to he making of the 
Releaſe , or, in Caſe of Obſtinacy in her, to habe 8 


lied 
the Court for their Directions in the Matter z and bowh i it 
might be Pol true, that the 'Fenant was at that Time in olvgnt, 
hereafter he mi ht become ſolvent, and able to pay the 
Kast; j whereas, in e the Tenant ſhould ever become Capa- 
ble of paying the Rent, this Releaſe would extinguiſh it ; and 
as to the Gaining of the Poſſeſſion, that was of no 
thee. being a Þ 2 Proviſo in the Leaſe for the Landlord's Re-entt 


in Caſe nt of the Rent; ſo that the Tenan 
going the ee no more, than rs the Landlord 
recover by Law, without the Conſent of the Tenant. 
-d Garch contra : The Defendants are decreed to 
account for all the Perſonal Eſtate that came to their Hands, 
or to their Uſe eee Arrears 1 
ed by them, por to ſe ; and the Tenant 
——— inſolvent, 2e e —_ by this Releaſe, 
in Regard, if the Acrears of Rent had not been releaſed, 
the Defendant could neyer have gotten. _ Mag: when the Te- 


not ſuffered on Account thi Releaſe, there is no Reaſon it 
ſhould gain thereby. The Defendant ſeems, to have 2 2 


thing, but what was prudent, A vexatious Denn 
bis Landlord to — Trouble and Delay, by a wrong TE 
7 


-tainer of .the.Polleſſhon, and by damaging the Eſtate | in 
mean Time, and may N 10 N 
yy 


Vol. III. 


Value, 


nant was unable to pay the z and if the Teltator's Eſtate ha 


ae 
8 "TO. 


De Term. S. Michaelis, 1735. 
Writs of Error, and Bills in Equity, by Means of Which he 
may loſe not only his accruing Rent, but his Coſts of Suit; 


dan 2—2ů— F 
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ſo that this Releaſe ſeems to be for the Benefit of the Teſtator's 
Eftate. VI, fant: 200] os 5 ; 


Neither will 1 make a Difference between the 204. al- 
lowed by the Defendant, and the Releaſe of the Arrears of 
Rent; for both were but one intire Conſideration for the Te- 
nant's quitting the Poſſeſſion ; and by the fame Reaſon that the 
Deferidant has been allowed the one, he ought to be allowed 
the other. It is moreover a ſtrong, preſumptive Argument, 
that the Defendant has aCted fairly, and according to what 
he thought was for the Advantage of the Eſtate; ſince the 
other Defendant, his Wife, is to have the Benefit of the 200/. 
(now ſued for) after the Widow's Death, for the Advance- 
ment of her and her Children, and conſequently is a Sufferer 
by the Tenant's becoming inſolvent, as well as the Widow. 

Therefore allow the Exception, and let not the Defendant 
be charged with theſe Arrears of Rent, 05%. 


me Aſhton verſus Aſhton. 


384 


Caſe 106. 

„ e | On an Appeal from a Decree at the Rolli. | | 
One deviſes HE Caſe was thus; The Teſtator had no more than 
thesumof 1. 5360 1, South Sea Annuity Stock, but by his Will be- 


queathed the Sum of 6000 J. South Sea Annuity Stock to 
Truſtees, in Truſt to ſell and inveſt in Land to be ſettled on 
his Nephew. the . Plaintiff for Life, Remainder over; and 
until the Purchaſe ſhould be made, the Nephew to havg the 
Intereft or Dividend of the South Sea Annuity Stock for his 
Life. The Queſtion was, whether the Reſt of the Teſtator's 
[Perſonal Eſtate, which was very conſiderable, ſhould be liable 
to make it up 6000 J. or whether no more paſſed by the Will, 
than the Stock which the Teſtator was poſſeſſed of at the Time 
nal Eflat of making his Will, and at his Death ? 
not be oblig- 


ed to make it up 6000 J. but it might be otherwiſe, if the Teſtator had no Stock at all. 


The Maſter of the Rolls had decreed, that no more paſſed 
by the Will than the 5360 /. South Sea Annuity Stock, which 
the Teſtator was poſſeſſed of. And now the Cauſe coming 


Sea Stock to 
J. S. and 
the Teſtator 
has but 
5360 1; no 
more than 
the 5 360 /. 
ſhall paſs; 
and the Reſt 
of the Teſta- 
tor's Perſo- 


on before the Lord Chancellor upon an 5 2 
It was argued for the Plaintiff, that the Deficiency ought 


to be made up out of the reſt of the Teſtator's Perſonal Eſtate ; 
for that here was plainly a Miſtake in the Teſtator, who in- 
tended the full Legacy of 6000 J. that this was a ſpecifick Le- 


gacy, which in Law is favoured, and allowed a 1 * 
** 4 f f e 
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before others; that if the Teſtator bad at that Time had no 
Stock at all, the whole Legacy muſt have been made good out 


of the reſt of the Perſonal Eſtate; and there ſeemed to be 


ſtill more Reaſon to ſupply this ſmall Deficiency ; and it was 


compared by Mr. Fazakerly' to the Caſe in 2 Leon. of a Mans 
deviſing his Land in ſuch a Place, where he happened to 
_ no Land, but had Tithes, and it was held, that the +» 
Tithes ſhould paſs. wane ic t A 1 
But the . afficmed the Decree at the Rolls, Pick Le- 


obſerving, firf, That though ſpecifick Legacics have in ſome me Re- 
Reſpects the Advantage of: thoſe that are pecuniary, ſo as to ſpects they 
be paid in toto, and not in Average, on a Deficiency of Aſſets; bave the 4 
yet in other Reſpects they are diſtinguiſhed to their (a) Diſ- — | 
advantage from pecuniary Legacies; as ſuppoſe they ſhall they have the 
have been loſt or aliened by the Teſtator in his Life-time, Difadvan- ' 
they muſt then fail in tos. | r 

[Secondly, That where one deviſes a Debt due to him, after e 
which the Debtor, uncalled upon, pays in the Debt to the = = - 
Teſtator in his Life-time ; this would certainly be no Ademp- ,;c.." Debt, 
tion of the Legacy; here being no Act done by the Teſtator and after- 
himſelf, but by the Debtor, who might oblige the other to re- wards re- 


ceive his Money: and that fo indeed he thought it would be, wer it, or 


where the Teſtator himſelf ſhould (5) call for the Debt, ſee- wen en i 


in, in neither 


ing this might be done from an Apprehenſion of ſuch Debt Caſe is this 


being in Danger, and with a Deſign to ſecure it, and being an Ademp- 
Perſonal Eſtate, and not diminiſhed by remaining in the Teſta- dn of tbo 
tor's Coffer, inſtead of the Hands of the Debtor, it may well Ver. 
paſs by the Will. | 

But that, thirdly, in the principal Caſe it did not appear the 
Teftator ever had more than the 5 360 J. South Sea Annuity 
Stock; and regularly ſpeaking, without ſome plain Words 


manifeſting an Intention to that Purpoſe, no Property ſhall paſs, 


but what the Teſtator was himſelf poſſeſſed of; that it is more 

natural to ſuppoſe a Man intends to give what he has, than 

what he has not; that in the Caſe cited from Leonard's Re- 8 

ports, the Tithes were held to paſs, as theſe are iſſuing out of Lang in 

the Land, and are Part of the Profits thereof; but principally, but tus | 

* TINY having no Lands there, — e Toa — 

m erwiſe have been rejected; and ſo poſſibly in the prin- nd der! 

cipal Caſe, had the Teſtator, when he made his Will, Ce. OR 

had no Stock at all, the Whole might have been to be made Tithes, as 
-—-K 

ing out of the Land, and Part of the Profie thereof, haf pal. 


8 See Vol. 1. 540, Hlaton verſus Pink. | | 
b) See Vol. 1. 465, Earl of Thomond verſus Earl of Suffolk ; and Vol, 
2- 470, 471, Ford verſus Flemming. 

4 Agrecably to the Caſe of Day verſus Trig, Vol. 1. 286. 
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Stock he was ma. * Fe, in ſane 1 ure 
Bae ys m__ 
Caſe 107. Th 12 _ Liter, | 
Lord Chanj- 
celler Talbot. TOMA 8 e the Plaintif*s Father, Antazbe 40 
W Articles with Thomas Poole, dated the 17 th of March, 


In- 4 for the Purchaſe of a Tenement called Harding Adil. 
aur Tres — by which Poole covenanted for himſelf 2 — 


to convey, 


— convey the ſaid Tenement before the 2 iſt of March then neut 


3 2 and in Conſideration thereof, a comenaptel 
_— to pay 5051. the Purchaſe e 


91 F123 * 
to ſuch as are implied, or coniirucure only. | 4: 2:5: bali 
| E 
Poole died in the December following, — 2 1er 
ance was made in Purſuance of the Articles: U 

the Premiſſes in Queſtion deſcended to be Wie of 

Thomas Liſter, and Elizabeth the Wife of V ply Me 
of the Daughters of the ſaid Poole) and to 2 _— 
an la, the eldeſt Son of Mary Bagnal, the third Daugh- 


5 387 


of the ſaid Poale. Goodwyn the contracting Purchaſer | 


died, and the Plaintiff, as bis eldeſt Son, and Heir at Law, 
brought this Bill to have the Eſtate ogy according to the 
Directions of his Father's Will, Payment aof the Pur- 
chaſe Money by the Executors — 5 named. To this Bill 
—— Anſwers were put in, tubing. to the Direction of 
-the Court. 


The only Queſtion was, whether the two "PRE of T- 


mas Poole, and Den HEY ogy" 82 Law of the third 
Daughter, were I ru within 7 Anne, c 
Gntitlad,. « An Act to enable Infants, who are ſeiſed <9. ip 


«« eſſed of Eſtates in Fee in Truſt, or by ok of Mortgage, 


« to make Conveyances of ſuch Eſtates or if they Werle 
within that Statute, then they might be decreed to CONVey, 
[chough Richard Bagnal was an Infant: But if the Articles 
did not raiſe a Truſt within that Statute,” in ſuch Caſe the 
Plaintiff could only have. a Decree, that the two married 
Daughters, who were of Age, ſhould .canyey immediately 
what was veſted in them by. Deſcent ; and that he ſhould hold 


the Share of the Infant till he came of Age, with Liberty 


for the Infant then to ſhew Cauſe, why he ſhould not con- 
vey ſuch Share according to the Articles. 
Lord Chancellor : There can be no Doubt with Regard t. to 


expreſs Truſts by Deed, but that an N ale mere 


7 6 
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But I cannot think conſtructive Truſts to have been within 


———_— Ad tn th —_—— 8 


— 
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Truſtee, may be ordered to convey ; and there is no Incon- 
venience in directing an Infant to part with an Eſtate, which 


is no Benefit to him. But the preſent ion is, whether 
this, being a Truſt only by ruttion of Equity, be within 


the Act; and here J incline ſtrongly to the Negative. Indeed, 
with Regard to its being a Truſt, there can be no Doubt, 


but that it is ſo; for whenever one Man enters into Articles 
for the Sale of an Eſtate, and agrees to convey it to another, 


in Conſideration of a Sum of Money engaged to be paid by 


that other Perſon; from the Time the Articles ought to be 


performed, the one becomes intitled to the Eſtate, and the 
other a Creditor for the Parchaſe Money; and ſo there can 
be no Difficulty in decreeing a- Performance of the Articles. 


the View of this Act of Parliament, which does not make 
Proviſion for Infants to convey in Purſuance of the Decrees of 
this Court, but only 1 Power to make Orders in a ſum- 
mary Way, in Caſes that are originally plain, and uncontro- 
verted by the Parties. | N 
Wherefore, this Caſe ſeeming to his Lordſhip to be leſt to 
the Common Law, as that ſtood before the ing of the 
Act, it was decreed, that the two Daughters [ſhould convey 
immediately, and that a Day ſhould — 2 for the Infant 
Bagnal to ſhew Cauſe within ſix Months after 
of Age, with Liberty to the Plaintiff to apply to the Courr, 
in Caſe any Precedents could be found, where ſuch conſtruc- 
tive Truſts had been held to be within that Statute. See Vol, 
IL 549, Ex Parte Vernon. [AJ oo 3 99 166 
Vor. III. 2 2 2 N 


A] A. owed ſeveral Debts, and by his Will deviſed Lands in Fee to an 
„ Charged with all his Debts and Legacies': The Perſonal Eftate was 
ly deficient, and the chief End of the Bill was, that the Infant mighe 
enabled to ſell ſo much of the Real Eſtate, as would ſuffice for the Pay- 
ment of he Debts and 'Legacies. It was admitted he Infant could not 
(as yet) be ſaid to be a bare Truſtee for the Creditors,” &c. ſince he had the 


7 
F 


FF 
f 
11 
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i 
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141 


Cur*: It is very true, this is a remedial Law ; but ſtill the 
is not Within it, in R the AQ 
is a bare Truſtee originally, and at | 
is made ſuch by ſeveral ſubſequent AQs done by a Maſter, in ſetting forth 
what Debts and ies there are, how far the Eftate is deficient, 


and what Part of xt is fit to 
ſeveral-Matters, which the Infant, when 
vert; and therefore this will not render 


— 


. 
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Lord Chan- Odio ot SGI TI On . Us « HY $5 19 "BH7 DMA 
cellor Talbot. HE Duke of; Somerſet, as Lord of the Manor of Cor- 
bridge, in Northumberland, (Part of the Eſtate of the 


6 4 A , 


A Bill lies to 
compel the Piercys late Earls of Northumberland) was intitled to an old 
Delivery of Altar Piece made of Silver, remarkable for a Greek Inſcription 
an Altr- and Dedication to Hercules. His Grace became intitled to it 
ther Curioſi- 45 Treaſure Trove within his ſaid Manor. This Altar-Piece 
ty in Specie, had been ſold by one who had got the Poſſeſſion of it, to the 
Defendant, a Goldſmith at Neu- Caſtle, but who had Notice 
of the Duke's Claim thereto. The Duke brought a Bill in 
Equity to compel the Delivery of this Altar-Piece in Specie, 
unde aced, 1 317 : * BME 4 6 
The Defendant demurred as to Part of the Bill, for that the 
Plaintiff had his Remedy at Law, by an Action of Trover or 
Detinue, and ought not to bring his Bill in Equity; that it 
was trae, for Writings ſavouring of the Realty 'a Bill would 
lie, but not for any Thing merely Perſonal; any more than it 
would for an Horſe or a Cow. 80 a Bill might lie for an 
Heir-Lobm ; as in the Caſe of Puſey verſus Puſey, 1 Vern. 
273. And though in Trover the Plaintiff could have or 
Damages, yet in nue the Thing itſelf; if it can be foun 
is to be recovered; and if ſuch Bills as the preſent were to be 
allowed, half the Actions of Trover would be turned into 
Bills in Chancery. ! wag Tal”, e ae 
On the other Side it was urged, that the Thing here ſued 
for, was Matter of Curioſity and Antiquity; and though at 
Law, only the Intrinſie Value is to be recovered, yet it would 
pe very hard that one who comes by ſuch a Piece of Antiquit 
* 


Wrong, or it [may be as a Treſpaſſer, ſhould have it in 301 


his Power to keep the Thing, paying only the Intrinfic Value 
of it: Which is like a Treſpaſſer's forcing the right Owner to 
part with a Curiofity or Matter of Antiquity, or Orna- 
ment, Noiens volens. Beſides the Bill is to prevent the De- 
fendant ar from 'defacing the Altar-Piece, Which is one Wu. 


n WH 


* * * 
+ 


within the Act. For which Reaſon the Court refuſed to make a Decree, 
that the Infant ſhould join in the Sale, but direQed the Maſter to take an 
Account of the Debts and Legacies, and of the Perſonal Eſtate, and ,what 
Defici there was therein, as alſo what Part of the Real Eſtate was fitteſt 
ta be fold; the Infant to convey when of Age, unleſs he ſhould ſhew Cauſc 
to the contrary within ſix Months after he ſhould come of Age. At the 
Rolls, Anonymous," Trinity Pacation, 1730. | $148 1 K f "f-; 
See 4 Geo, 2. cap. 10. whereby Ideots, Lunaticks, c. or their Com- 
mittees, by the Direction of the Lord Chancellor, may aſſign ovet their 
Truſts or Mortgages, and be ordered to make ſuch Conveyances, in like 
Manner as Truſtees or Mortgagees of ſane Memory. 


. 
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led, and it was en err 
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died, having for ſome Years omitted the Payment of this an- 


2 1 
De — my 


of depreciating ; and the Defacing may be with an Intention 
that it may not he known, by taking out, or eraſing ſome of 
the Marks and Figures of it; and though the Anſwer had de- 
nied the Defacing of the Altar-Piece, yet ſuch Anſwer could 


not help the Demurter; that in itſelf nothing ean be more rea- 


ſonable than that the Man who by Wrong detains — 7 
perty, ſhould be 
and the Law being defectiro in this e foch 


led to reſtore it to me a 


wy js 
. over. 


2 y ſupplied in Equity. | 
badge was praye that the Demurrr 


43 
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By the Intereſt which he had in the G 
Exciſe, procured for his Brother B. a S ene Pl Place 
in that Offices; and in Conſideration thereof, B. gaye a Bond 
for the Payment of 101. per Annum to A, by Half Half-yearly 
Payments, as long as B. ſhould continue in the Office, - . 


nual Sum of 10 /. whereupon A. ſued the B Bond, againſt the 
Widow and Executrix of B. who. at Lay pleaded a ſham 
Plea of Payment, and now: bought lp Bill to dae 


againſt the Bond. 


#11712 v921 24 


Caſe 109. 
Lord Chan- 


5 of cellor Talbot. 


A. by his In- 
tereſt with 
the Commiſ- 
——— of 
ciſe, 
an Otes in 
that Branch 
of the Reve- 
nue for B. 
who in Con- 


ſideration 


thereof. gives x Bond wh to pay him 104) — ern the Pace 


Equity will relieve againſt the Bond 


or the Defendant it it was hieckec. that the — yas 
. = to be good at Law by the Plaintiff's. not being 25 
to plead the Statute of 5 & 6 Edw. b. againſt the Sls 4 
fices ; neither truly 47 this Caſe could the Act be plea 
being made . long before the Exciſe became a Branch, of £ 
Revenue; that the Law with the Defendant, it vy 
be hard to take the Benefit thereof from him, eſpecially when 
he was not Plaintiff in 55 prayed no Aid of tins Coure, 
and had been guilty of no Fraud; that though the fig 1s in 
Queſtion bad on a (4) former Occaſion, being called a Place- 
Brocage Bond, and repreſented as equally miſchievous with a 
Marriage-Brocage Bond, yet it 9 with no Reaſon or 2 
tice be reſembled to a Nlarriage- Brocage Bond, which 
indeed at 1 in the Caſe of Poſter verſus Hal, (B] 


Lf os (oog 
ee wee 0 juin, . 3 


I 
7581 I Bond f. Marriage, which ſter- 
Een Eur iy ay 
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| HS wok n 
(though after great Litigation and Difference in Opinion) been; 
condemned in Equity, with a View to obviate a growing 
Miſchief, occaſioned by Setvants and other mean Perſons ta- 
88 Bonds for procuring Morris into great Families, 
which produced very unequal Matches, to the unſpeakable: 
Uneaſineſs and Diſcomfort of Friends on Account of ſuch 
Alliance: Whereas the preſent Caſe could be attended with 
no ſuch Inconveniencies; for if the Officer who gave the 
Bond, ſhould be thereby induced to act corruptly, or be 
guilty of Extortion, he would be puniſhable in another Man- 
ner, by Indictment for ſuch Corruption or Extortion; and 
[if found Guilty, would. forfeit his Place : That it could be 393 
no Objection that the whole Salary or Profits belonging to an 
Office ought to be received by him that executed it, for this 
' was frequently otherwiſe, and yet tolerated both in Law and 
Equity. Nay, in ſome of the greateſt Offices of the Courts in 
Weſtminſter-Hall, the 7 who executed the Office h 
commonly but a ſcanty Allowance, the greateſt Part of 
Profite going to the Principal, who under went none of the 
But by the Lord Chancellor: Bonds and Engagements of 
this Nature are highly to be diſcouraged. Merit, Induſtry 
and Fidelity, ought to recommend Perſons to theſe Places, and 
not Intereſt with the Commiſſioners, who, it is to be preſum- 
ed, had known from what Motive the Plaintiff at Law 
applied to on Behalf of his Brother, would have rejected 
him. The Officer's giving Money to a Friend of the Com- 
miſſioners for his Intereſt, is altogether as bad as giving Mo- 
y, or a Bond for Money, to the Commiſſioners themſelves, 
which undoubredly would have been relieved againſt. It is a 
. on the Publick, and would 7 Door Ke hs Sale of 
ces relating to the Revenue, The Taking away from the 
Officer what the Commiſſioners and the Treaſury think to be 
but a reaſonable Reward for his Care and Trouble, and an 
Encouragement to his Fidelity, muſt needs be of the moſt per- 
nicious Conſequence, and induce him to make it up by ſome 
unlawfol Means, ſuch as Corruption and Extortion, And 
 thobgh the Exciſe was no Part of the Revenue at the Time of 
making the Statute of 5 & 6 Edw. 6. yet there my be good 
| Ground to conſtrue it within the [C] Reaſon and Miſchief of 
—_ [that Law, which is rather a femedial than a penal one. 110 


Maſter of the Rolls, who relieved againſt the Bond; afterwards the Lord 
Sommers reverſed the Decree at the Rolls, but the Lords reverſed the Decree 
of Reverſal. Caſes in Parl. 76. See alſo the Caſe of Reberts verſus Roberts, 


' cc} It is no new Thing, but uſual, that an Tntereft raiſed by a ſub t 
Statute, ſhould be under the tame Remedy and Advantage . 2 


< 


iſting 


— rr rn ne inn nn nn nn 
De Term. S. Michaelis, 17 7 40 


[Bn ſupple be 5 ro Bond at Law, bo are. all Mar- 
riage-Brocage nds ; which yet are condemned in E- 
quity, as introdaCtive of infinite and their having 
been much litigated and conteſted, rover] the Opinion that 
2 at laſt; for it ſne ws what was the Senſe of the Su- 
e a of judicature, me the Inconveniences of fuch 
Bonds had been fully weighed and experienced. 
ebe ſince Engagements of this this Kind are like to 5 
caſion Corruption and Extortion in Offices, by 1 7 
Profits of Places ſeparated from the Places themſelves, let the 
Bond be delivered up, and a perpetual, 1 awarded 
e a new Kaka he Del 


95 77 Willian Hung . bis Son Orlande Caſe 110, 
by & 1 CP. 


 Humpbreys. 32353757 5-56 Lord Chan 


| c̃ellor Talbot. 
R. Humphreys bad brought a Bill againt bis Father Sir 4. a 
N. illiam Humphreys, to recover divers Sums of . Al ag 
Father, and inter al a Bond of 20,000. entered in- er dug 
Q4, for the Ppyinent of Fiat . . the ume on an 
End of the \ / _ Re Account, 


10,0001, on als Bond e 5 Yi Bhd The Dfinbi dur 10 wha 
8 Band of d. Fasttag, . bl 1 
the Obligee in the Bond ſues the Bond at Law and wn ye — 8 
his ia Bill to be relieved againſt the Bond, as having been fatiafied 
junction, for that there was Reaſon 8 
demured tothe Bill e 


mn 
6 
1 


Vol. III. | 5 80 8 boy . a . 


illing before, Thus at Common Law, no Acceptance. of a Collateral Re- 
fig could bar a Wife of her Dower. But the Statute of 25 H.8. 
3 which at that oaths yr only'to a Join- 
ture by Act executed in the Huſband's Life-time 
of H, 8. enabling a Man to deviſe his by Lange, i 
were to deviſe Lands to his Wife in Satisfaction of 
| accept them, this would be a Bar within 27 H. 8. 4 3s 
is within the ſame Equity and Reaſon, and the Diver is in the Manner 
only, not in the, Thing. So Exchequer Bil 2 
8 by a Statute ſubſequent to that of 12 Car. ups go. for 
cb. Other, yet portable within the Intent of the 
ä Dr 
"Office, the Poſt-Mafters were held -chargeable. From u Lond Ch. Juſt 
Reporter's Menafoript Bee alſo Belk 15. And it i obſervable, that thoug 


| 
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Fer 


1 
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Fo 
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The Defendant JA as to that Part of the Bil thu 
prayed Relief on the Bond, or to recover the Money due theft: 
on; for that the Plaintiff had a Remedy for the fame at Las 

the Bond appearing to be in his Cuſtody, and taken in his ow 
Name. "This Demutrer was argued and allowed. After wards 
the Son, Mr. Humphreys, brought an Action at Law on this 
Bond, and on Se, "ad 42 pleaded, obtained Jes 
(viz. chat the Money ſecuted by the Bond was not paid, 

Upon this Sir fam brought bis Bill, ſetting forth, that 
this Bond for 10,000 J. was entered into without any Con- 
ſideration, and intended only to be in Force until ſoine Settle- 
ment ſhould be made on Mr. Humpbreys by his Father, who 
upon his Son's Marriage in 1907, had given him 10,0004. and 
88 to give him 10, ooo J. more; and that a Purchaſe 

min of 1080 1; per umu had been ſettled onthe Son in th 
Poſſeſſion; alſo that the Bond was afterwards thrown aſide a- 
mongſt uſeleſs and neglected Pa rs as a Thing of no Value, 
And had been ſatisfied by Stoc 
| 8 to the Son, or to . Gee ſpecifying the Fer- 
dſcculaxs. | 
NI. Humphreys, to ſuch Part of the Bill 38 ayed R 
againſt the 2275 pleaded the Verdict and the 8 
put in by Sir Wilkam, and allowed. And it was argued, that 
this was properly triable at Law ; and after that the Court, and 
even Sir William, had declared tbemſelves of that Opinion 
And the Defendant having accordingly been at Law 2 
covered there, the Father, Sir Wilkan, muſt not now be ad- 
mitted to ſay it is proper in Equity, and not gt Law ; for chat 
would be going backward forward, and dealing ill with 
the Court ; an vm (as My! Str. e obſerved) a e, 
2 — is no more to be endured in Equity, than it is at Law. 
1 Ven a Motion for an Injunction to ſtay Proceedings on the 
put in, there Bon the Court ſaid, that after a Plea put in there can be b 
—_— Motion for an Inj jon, But at the Inſtance of the i 
an Injunc- it was ordered that the Plea ſhould come on the next Day to 
tion, till the be argued among the Exceptions, with Leave, that if the Plea 
Plea is ar- be ovet · ruled, then the Plaintiff Sir 2 Humphreys 
gued. might move at the ſame 'Time for an 
© Accordingly the Plea coming on ok a after hearing 
Council, the Ford Chancellor declared, that this Bond being 
a ſtale one, of about thirty, Years ſtanding, and the Money duc 
thereon not having been demanded for 8 many Years, and 
the Suit on the Bond on the 'Son's Part bein — 
ity, Sir William Humpbreys ns Fe whe | 
acie to have met with Succeſs at Law, i bing ule, 0 
Bod fl be ears and no Intereſt that Time, a 


of the bea that dad beg 396 


preſumed to be ſatisfied, ue ä ap- 397 


397 
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D to anſwer that Length of Time ; that the 0 
l den Humplrgy tad Reaſon v9 il, 


Demurrer, that this was at Law; where if it had 

| hort, and made an 
the 3 h th: be now. found 
the Obligor, it is nevertheleſs, hard to fay, that he 


barred 0 any Equity be may have againſt the Bond. As ſup» 
Cake Come were walls intended ol to fear hn g 
— om, uni a Selement ould be ma 
monk. het aqconiia y been made: Or ſuppoſe 
Fact been ſatisfied by a Transfer of the Father 
other Way, Ne no Doub Nin the 
Obligor, under theſe Circumſtances, ought to 3 
conſequently. it is uo Bar to ſay to the Father, . You alledged 
<« this Bond was properly triable at Law, hich tan hoon 
4 done, and therefore you can have no Relief in ity.” 
Weng n the Anſwer which ſhould ſupport 


Plea bei al, and not anſwering the 
Charges in the Bil, the Plea will be inſufficient, 


over-ruled ; and the Plaintiff 1 6 le by * Order, Cty Haney to 
apply for an Injunction, it is a 
be granted. But this n 


Hr 
£ 


r 


laude & « 47 . — Duns, & at. Gb ru 


Upon the Mafter's ſpecial Report. 


the Defendant Dunn, who was his Adminiſtrator, and 
others, for the Recovery of Debts due to the Plaintiffs 


on Bond from the Inteſtate. And on 
Court made . to account, 
and the Maſter to be at Li to ſtate any Thing 

The Maſter ſtated, that Tonge the * 
ke pr "bon, ht 0g * 3 him in his 


Ln. 


| [DJ The Producing 


a Receipt for Intereſt within twenty Years, indorſed 
on Bond by the Obligee, ( 


the Time when ſuch Receipt was written 
and did not appear than by the Indorſement i has been 
held ſufficient to take off the 


P of Pa See the Caſe of The 
Lord Barrington verſus Ter, in ee N 1130, upon a Writ of 
Too from the „ | 1a, 


= was brought by the Creditors of Tonge, againſt | 
agal 


the Cauſe, the 


Lord Chan- 
celler Talbot. 


ng ery, 


— 


. Term. $; och 17 3 . 


| Life-time; and his Death happening in the Vacation, — 


of his Creditors, Who bad Watrants of Attorney For f Jadg- Oc 


ments, entered theit Judgments: which related to S. firit Day 
af the preceding pers, and "conſequently, -to the Inteltats 
Life-time; though in Fact ſuch Jae de were not ſigned 
till after the Int oh s Deach; and likewiſe, that the Inteſtate 
died indebted to ſeveral: by Bond; and that the Defendant 
Dunn having been bound as Surety only for the Inteſtate i in 
ſome Bonds and Judgments,” took out Adminiſtration to him, 
being adviſed, that he might thereby pay off thoſe Debts for 


which he himſelf - was bound, as Surety for the Inteſtate: 


That Dunn the Adminiſtrator paid off two 9 entered 
in the Inteſtate's Life-time, 'amounting to 300 
ſome Judgments entered in tlie Vacation following after the 
Inteſtate's Death, but which by Relation ur fupra) had a 
Retroſp ect to the firſt Day of the Term which was in the I. 
es s Life-time, though not actually ſigned till after h bis 
Death; and that the ſaid Adminiſtrator paid fſome Debts by 
Bond, and diſburſed and advanced ſo much Money, as to have 
overpaid 100 J. beyond what he had received; and that there 
were no more Perſonal Aſſets left, nor any Real Aſſets, but an 
Advowſon in Fee, which had deſcended to the Heir, and 
which, on an Appeal to the Houſe of Lords, had been ad- 
d to be Aller to pay Debts, where the Heir was bound, 
d hich  Adyowſon had been ſince by Order of the Court 
ſold, and the Money paid into the Bank. 
_ On this Caſe thus ſtated * Lord Chancellor gave his 
Opinion: 
17 That as to the 8 LR againſt the In- 
teſtate, 2 oy his Life-time, they muſt be undoubt- 
edly preferred 


Where by by + Secondly, That with Regard to the Judgments on Warrants 
5 of Attorney entered after the Inteſtate's th, as theſe re- 
ſaid, that lated to the firſt Day of the Term, when the Inteſtate was 
Judgments alive, the ſame were good Judgments from that Time; for 
1 the Statute of Frauds, which enacts, that no Judgment ſhall 
fon * bind Land, but from the Signing, concerns only Purchaſers, 

Signing, this and not Creditors IE]; fo that as to Creditors this remains as 


relates only it was at Common Law, But, 
to Purchaſes, 


and therefore, as between Creditors, A E 20P in the vac relates to the firſt 
Day of the n Term. 


Thirdy, 
te The late Earl of Winchqlſea died ſeiſed of eme Ladd in Fee, and 


erably indebted by Judgment and ſimple Contract, and after the Death 
of the ſaid Earl, and e the Eſſoign 57 of the next following Term, 
i Sheriff, and 


eri-Facias's to the 


many of the Judgment Creditors delivered 


and paid off 


1399 
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here it was repreſented to be very hard, if he ſhould loſe any 
Part of chat; for which, Reaſon it was Maid; that as to the 


n 


\dgments, and more eſpecially thoſe that bad been obtained 
in the Inteſtate's Life-time, and which the Adminiſtrator had 
paid, he ought to ſtand in their Place; ahd as theſe Judg-" 
ment Creditors might have come on the Real Aſſets for their 


whole Debts, ſo ſhould the Adminiſtrator that paid them. 
Lord Chancellor : As to the Judgments which the Admi- 
niſtrator has paid, both thoſe which were entered in the Teſ- 
tator's Life-time, and alſo thoſe entered in the Vacation after 
his Death, fo far be has duly adminiſtered: But when he went 
further, and paid Bonds beyond the Aſſets; he muſt ſtand in 
the Place of thoſe' Bonds, and there being no Perſonal Aſſets, 


muſt be content to come in pro ratd only with the other Bond 


401 


Creditors, for a Satisfaction out of the Money ariſing by Sale 
of the Adyowſon, which is Real Aſſets. 


pays more than the Perſenal Eftate comes to; what the Adminiſtrator paid 


ments muſt, be allowed him, but as to what he paid on the Bonds, he muſt come in pre 


rats with the other Bond Creditors out of the Real Aﬀets, 2 


© [But then it was objected by the Solicitor General, that 
the Advowſon was not liable to the Demands on the In- 


teſtate's Eſtate; for that at Common Law no Real Eſtate 
could be extended, and that an Advowſon is hot extendible 
on an Elegit; that the Statute (e) only made Medietatem 
Terre liable to an Extent ; alſo that Nothing can be extend- 
ed on an Elegit, but what the Jury may put an Eſtimate on 
the (F) yearly Value thereof; now no yearly Value can be 


Vor. III. 15 4B put 
ene Execution 3 whermupoe the ſimple Cont 
Creditors petitioned, (for it did not come before the Court upon a Bill) that 
the Judgment Creditors might be paid out of the Land; or at leaſt, that as to 


ſo much as the Judgment Creditors had, by taking it from the Perſonal Eſtate, 


exhauſted the ſame, they (the ſimple Contract Creditors) might ſtand in their 
Place, and be paid out of the Land. k, 

Sad per Cur: This Rule of Equity is very juſt, but not applicable to the 
preſent Caſe ; Here, the Judgment Creditors having lodged their. Writs of Ex- 
ecution with the Sheriff in the ſame Vacation that the Party died, it relates to 
the Teffe of the Writ, as to all but Purchaſers ; and conſequeatly by Re- 
lation, the Perſonal Eftate of which the ſimple Contract Creditors would avail 
themſelves, as being in the Poſſeflion of the Earl at his Death, was not ſo, 
being evicted from him in his. Life-time by the Execution ; and therefore the 
kmple Coma” Creditors ſeem to be without Remedy, as to ſuch of the Aſ- 
ſets as have been ſeiſed by theſe Executions. Finch verſus The Earl of Win» 
chelſea, Hill. Fac. 1519. by the Lord Parker. Sed quere. ; 
Jo le). Weſt, 2. cap. WS (f) 3 Cro. 359. by Anderſen C. J. 


e The Queſtion Was, what Remedy the Admi 
niſtrator ſhould Ws with. Reſpect to the Money which he 
had paid out of his Pocket beyond the Perſonal Aſſets? And 


A. owes Mo- 


ney by ſeve- 
ral Judg- 
ments and 
Bonds, and 
dies Inteſtate. 
His Admini- 
ſtrator pays 
the Judg- 
ments and 
ſome of the 


Bonds, and 


on the Judg- 


— a 6 —— 


"Dr ee 1 788. 


t upon an 1700100 much leſs upon Ws oi Oz 
pat 96 and: if the. DS 374.6 KM 5 I | 


an Advowſon in Fee 1 Aﬀets, Jet i GG 13 
on an_Bleget, 125 
An Advow- Lord Chancellor: Tt hems bard; t to maintain oa Fg ; 
ſon deſcend- e of ly ting. Grant, are not extendible on an Ele 
Het v Rei However, the Fa is, not whether an Advowlo 
Aſſ:ts, ang be extendible, 11. it be Aſſets, which has already 
(as it ſeems) received a Determination i in n the Houſe of Lords; 7 
extendible on as it may be ſold, and comes to the Heir e is, 
in Alki, reaſonable jt ſhould be Affets. | | 
Memorandum; In this Caſe it was inſiſted that ihe 8 5 
nase could not pay a Bond Debt afte Equity 
brought 5 15 him by another Bond Erdl wt Notice, 
the Ed Bil being in Plaue of an Action at Law z In which" 
Caſe” ſich Adminiſtrator would not be permitted, to pay a 
Bond Creditor! without having. given him judgment; AE 7 
the Court ſeemed without Difficulty to allow. IF 


. Dy 4 


A EIN» — aueris verſus Weill, . n 4002 
ir Joſeph * 
a 7 —HE Plaintiff, ſciſed in Fee of a Coal: Mie, 1 
Ro 1 Leaſe. thereof for twenty-one Years ( reſerving a Rent) 
70 4. who declared a Truſt of this Leaſe, vis.) thir he was | 
_— a a@ Truſtee, as to the He ow, hr * 1 Perſons, * 
32 each of them one Fifth. 1. 
ing a Rent: | 07 


A. the Leſſee, detkered himſelf « Truftesfor 8 to Ach a Fiſh; tia five Nagy 
enter upon Work, and take the Profits of the Mine, which afterwards becomes feng 
able, and the Leſſee infalvent ; the Cet que Truſts not liable, but for the Time during 
which they took the Profits. 8 


+ The 


y] Nevertheleſs this Point does not to have been fully ſetiled till 
lately. In the Caſe of Dar/fon verſus The Earl» 12 75 rford, Hill. 1701, where 
A. and B, were both Creditors by Specialty of who died, — left 
Executor, againſt whom A. brought a Bill in Equity for a Diſcovery of A 
and to be paid his Debts, and pending ſuch Suit, the Executor voluntari 
and without Suit, paid B.'s Debt: Upon an Account decreed on 4.'s 
againſt the Executor, the als craved an Allowance of this Payment, and it 
was decreed by the Lord Keeper Wright, that the Executor ſhould not have 
an Allowance thereof; ſeeing, that before Payment made; a Bill in Equity 
was brought by A. of which the Executor had Notice; ad @ Bill in Equity is 
equivalent to an Action at Law, pending which Action an Executor cannot 
make a voluntary Payment of any Debt. From this Decree an Appeal was 
afterwards brought in the Houſe of Lords, where the « the Dewey hos Was rev 
and the Reaſori on which the Lords printipall ge their Decree of R 


verſal was, for that as the Debts were of „N. a Decree « 
the Court of Chancery cannot be pleaded at Law to an Ain 32 
eh 


F 


an Executor upon another Debt of equal Nature ; wer, fc Exe 


he hve Fertners worked the 


| T entered 

— . iy 

| unprofitable, i 
and — by the fe ſeveral 171 1 85 
ſor brought his erat 
15 order to N 3 milder py to Ren Begin A, and 
was 57-70 
to a Truſtee, yet being 2 in Truſt for 
theſe ſeveral erſotis, as Tenants: in r it” was the 


Thing ee e o. 


had; aſſigned it to them); in eiche 9 85 
: e ; 
Rent, and to the nants in the Leaſe, until ſuch Time: as 


they ſhould have aſſigned it over. Beſides, as theſe Ceſtuy 
Truſts, while it continued a beneficial Leaſe, were. to 
ave the Profits, ſo on the other Hand it was reaſonable they 
ſhould abide by 'the Loſs of it. Qui ſentit Commodum, ſentire 
debet & Onus. 
But by the Maſter of the Rolls : The Action at Law lies 
againſt the Leſſee only, by the Landlord, who, giving Credit 
-: intively en is.debarred of his Remedy againſt any 
other. And there ſeems to be ſtill leſs Reaſon to 


the Cuy que Truſts for the future accruing Rents, fince, 38 

theſe are no | otherwiſe chargeable than as they 
Aſſigning over their Leaſe, to get rid of 
determine that Privity of Eſtate," in Re- 
ly it can be pretended that they are liable. 

Wherefore, ſecing in the principal Caſe the Leſſor has no 

Remedy at Law againſt any but his Leſſee, upon the Credit 

of whom, and of whoſe Covenants, he has let the Mine; 

and ſince he has made Choice of him as n | 

i t of 
fin Equi aul eee, 
(afterwards Chief Baron of the 


_— KY now become the 
the Court hancery is to a 
E. 


N in « 17 . 
and his Locdſhip's . 1937. © 


- 
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— 
his Rent, 1 1 as 
[ought to be diſmiſſed. "Sed T5 


be e to 15 


9 many =» 243 


the Ceſtuy que Truſts," the Bill 
queer” ; 7 for ir Weins; that 
whilſt the C fp Trufts received the Profits, IT ſhould 
ent i wee not afterwards. — 4 
| en, | =_ * 
MOLLY Nan ing this das” i} befofe-the 
albot, who 4 ted, og Oh het fault): N 
i th e th Contrbuien Moni he had received from each of the 


que Tri, towards Worki Carrying on the Coal Mine; and if 
Fey Gr prove — ſufficient, 3 que 4 that were livi age and the 


Nause e of ſuch as were dead, and Who were all before the to 
contribute each one Fifth towards Satisfying the Plaintiff the Atrears of Rent 


that had incurred during the Time they had concerned themſelves in * 


* The Phintif to have J65K the 10 l. De 1 | 
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ly and 
were found — and their 2 5775 
in Truſt bed en e 
ommiſſion was ſued out 7 


| each — Wr r 


und ik LL” 
| | them jointly, 
he cannot fue thee forgraliy, for the OO" . Wt in Abatement 
of the other : By the fame 


| eaſon, if A. and B. Joint-traders, become Bankrup-, and there 
are joint and ſeparate Commiſſions taken 04 6 J. Fog and A. and B. before the Bank:- 


The Petitioner rs his Debt under 4 R Commiſli- 
ons, and received a Dividend under the joint Commiſſion. of 
—.— Shillings in the Pound; and having alſo applied to 
the Commiſſioners under each of [the ſeparate a 
to be let into his Dividend under ſuch ſeparate Commiſft 
and being by them refuſed, in Regard of his having r 
the ſame under the joint Commiſſion, he now applied to the 
Lord Chancellor to be admitted to receive, his Dividend under 
the ſeparate, as well as under the joint, Commiſſions. | 

The Lord Chancellor at firſt inclined to think, that the Peti- 
tioner, being a joint and a ſeparate Creditor, ought to be at Li- 
ungen egbnte Ae, provided he re- 


4 15 $4 ? 18 
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ceived but a ſingle Satisfaction; but the next Day his Lord - 
ſhip held, that as at Lawy[AJy when A. and B. are bound _ 
jointly and ſeverally to F. 87 if F. S. ſues A. and B. ſeverally, © 
he cannot ſue them jointly; and on the contrary, if he ſues them 
Jointly, he cannot ſue them ſev „ but the one AﬀRiththay 
be pleaded itAbttement of the ner: $o5* by te ſamg Rea- 
ſon, the Petitidn& in re aſe. buli to be put 00 his 
Eleckion, under which of the two Commiſſions he would 
come; and that he. ſhould not be permitted to come under 
both; for then he would, have. received. more than his Share; 
but his Lordſhip ſaid he Would hear Cauncil, if they had any 
Thing to object againſt this Order. 01 me: 
. Whereupon it was now offered, that it was true; if at Law 
two Men are bound jointly and ſeverally in a Bond to F. S. 
the Obligee may either ſue the Bond jointly againſt both, or ſe- 
verally againſt each, at his Election; but on his ſuing them 
_ Jointly and ſeverally at the fame Time; the Pendency of one 
Suit may be pleaded in Abatement to the other; but the Rea- 
ſon of this is, for that if the Obligee ſues the Obligors [joint- 4.07 
ly, and recovers: Judgment, the Plaintiff in ſuch Cafe” is at 
Liberty to take as well the joint, as the ſeparate, Effects of 
each of the Obligors in Execution. Now; in ſuch Caſe, lie 
can have no more chan all the Effects of each, .conſcquently | 
during ſuch Ar Suit it 5 EIT ore VeXati» 
ous, to bring a ſeparate» Action againſt» each of the Obligors; 
but that Nachiog and bo inferred —— 
Creditor's taking under each of theſe Commiſſions, the ut» 
moſt Advantage allowed him by Law and that the Bank- 
ruptcy of the Debtor ought not to hinder him of ſuch Ad- 
vantage, ſo as he did not receive a double Satisfaction. 
For which Purpoſe a Caſe was cited, as determined by the 
Lord King, Sept. 6, 1732, where a joint Commiſſion iſſued 
verſus Stainer, Jones and Pręſtland, who were Partners and 
Joint-traders; and one Rice Vaughan proved a Debt of 332 5w. 
3 Commiſſion, and received a Dividend of 4 J. in 
e Pound. hes rn FIAT 
Afterwards Rice Vaughan, having likewiſe a ſeparate Bond 
from Stainer for the ſame Debt, ſued out a ſeparate Com- 
miſſion for it againſt Stainer, and petitioned, that the Com- 
miffioners and Aſſignees under the joint Commiſſion might 
deliver up the ſeparate Effects of Stainer, in order that the 
Petitioner might receive a further Satisfaction towards his 
Debt out of Stainer's ſeparate Eſtate, On the other Hand 
the joint Creditors petitioned, that the ſeparate ay 
4 mig 


| FAJ If three are bound jointly and ſeverally, the Obligee cannot ſue 
| two of them jointly, for this is ſuing them neither jointly nor ſeverally. 
- Koll. Ar. 148. a * 
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might be ſuperſeded; foraſmuch as Rice Vaugban, on whoſe 
Petition the ſeparate Commiſſion had iflued, had been allowed 
for the fame Debt under the joint Commiſſion, (viz) 4 l. in 
the Pound. But it was ordęred, that the es under the 
joint Commiſſion ſhould deliver up the ſeparate Effects of Stain- 
er, to the End they might be applied to L ſeparate . 
And it was inſiſted, that this was a Cale in Point; for here 


Rice Vaughan was a joint Creditor of all the Partners, ard alſo 


a ſeparate Creditor of one, and had proved his Debt, and taken 


which he was allowed 
ſame Debt. 


his Dividend under the mr Commiſſion; rotwittiſtanding 
Relief as a ſeparate Creditor for the 


But the Lord Chancellor obſerved this Difference between the If two Joint- 
Caſes : In that which had been cited, there was a ſingle Bond traders o 
given as a collateral Security for the fame Debt, by one of the * Partnerſhip 
Partners only; but in the principal Caſe, che Bond, upon which ebe n 
the Petitioner would ſeek Relief under theleparate Commilſion, Pumas 
was not only for the ſame Debt, but given by both the Parties; gives Bond 
and the Plea in Abatement would have been proper, had the . collate- 
Bond been ſued at the ſame Time both as a joint and ſeveral fi Frl. 
Bond, which' cannot be, where there is only a feparate Bond. of thiDebr; 
Then taking this to be the Rule at Law, that à joint and feye2 here the joint 
ral Bond cannot be ſued at one and the fame Time both Jointly tri 
gn but that the Obligee muſt make his Election ſo e pod 
it ought to b 


r. 8 the Par 
(be faid) in the principal Caſe; And this would tC, 
beſt anſwer the general End of the Statutes concerning Bank- who may 
rupts, which provide, that all Debts ſhall be paid cqually, as likewiſe ſue 
in 1 are all equal; that it is upon this Founda- — — 2 
tion, that Debts of a Partnerſhip have been ordered to be firſt of the Tra- 
paid out of the Partnerſhip Efkas (2), and that aſterwards ders. 

the joint Creditors, when (ie eke Creditors are bee 

may come in upon the { Ets, but not before; and fo 


vice verſd the ſeparate Creditors are to come firſt on the ſepa 


rate Effects of the Partners, and if theſe not ſufficient, then 


| oathe join: Fred ef the Parmers,aher the Parnerſhip Ces 


ditors are paid. | CR nh 

(And therefore, that there might be an Equality in the prin- 
cipal Caſe, his Lordſhip ordered, that the. Petitioner ſhould 
make his Election, whather bo would come in for a Satisfacti- 
on out of the Partnerſhip, or the ſeparate Effects, but not out 
of both at the ſame Time; however, his having received his 
Dividend out of the joint Effe&ts, on the joint Commiſſion, 
whilſt this Matter was in Suſpence, was not to bind him; and 


provided he brought that back again, he might come in for = 
| | | | F "* Satis fact wn 


(0) Vide ant 23, Herſey's Caſe, 


we l 


18 


Equity will 


not help the 
Creditor a- 
gainſt the 

Huſband to 


| Sativfation ou of the ſeparate Effects; and he to have a 
' Month's Time to make his Election. Jer . 


$26 | Heard & Us verſus Stamford. | 1 1 

1 - 1 Lets ” N a . 1 8 , 

l, Talbot. Feme Sole was indebted to her Siſter in 50 J. by Note; 
A Woman A ſhe married, and brought a Perſonal Eſtate to the Value 
— pong of 7001. to her Huſband, with whom ſhe lived about a Year 
ag and a Quarter, and then died; the Creditor by Note never re- 
brings a Por- covered Judgment ar the Huſband and Wife, and the 
tion to her Debt remained unpaid. The Huſband, on the Wife's Death, 
1 adminiſtered to the Wife. The Siſter married, and with her 


Huſband brought a Bill againſt the Defendant, and finding that 
the Choſes en Action, of which the Wife died poſſeſſed, were 
not ſufficient to pay the 50 /. Debt, which the Wife owed dum 
Sola; it was prayed, that the Defendant the Huſband, for ſo 


the Value of much as he had received” out of the clear Perſonal Eſtate of 
what he re- 
ceived with 
the Wife. 


the Wife upon his Marriage, ſhould be made liable to anſwer 
JJ re | 
And it was inſiſted to be but common Reaſon and Juſtice, 
that as the Wife was the Owner of a viſible [Eſtate, upon the 410 
Credit of which the Plaintiff might have intruſted her; 6 
he that had ſuch Effate ſhould pay the Debt, which he might 
well afford to do; that it would be a Caſe full of Hardſhip, 
if a Feme Sole, who in ready Money, Goods, Jewels, Terms 
for Years, Cc. might be worth 10,000 J. and might owe 
1000 J. if ſuch Woman ſhould afterwards marry, and die, that 
on her Death her Huſband ſhould go away with the 10,000 /. 


- and not be obliged to pay one Farthing of his Wife's Debt; 
this would prove of 


he moſt pernicious Conſequence to the 
Creditors; whereas, on the other Hand, the Huſband could 
have no Reaſon to complain of being liable to anſwer their 
Demands, as far as he had received a Fortune with his Wife; 
that the Author of a Book, intitled The Office of Executors, 
(a Book well eſteemed) Chap. 17. touching a Feme Covert's 
being Executrix, takes Notice of this Caſe as a very hard one, 
and indeed recommends it as proper for the Conſideration of a 
Court of Equity ; that accordingly the Court has granted Re- 
lief under ſuch Circumſtances, as appears from the Chancery 
orts, 295, Freeman verſus Goodham, where a Feme dum 
Sola bought Goods, but did not pay for them, and afterwards 
married, and died, having brought a good Portion, which 
came to the Hands-of her Hoſband, who, on the Creditor's 
Filing a Bill againſt him, - to be paid for the Goods, demurred. 
The Lord Chancellor Nottingham over-ruled the Demurrer, 
ſaying with ſome Earneſtneſs, that he would alter the Lon * 
, U 3 1155 3 


De Term. S. Hillarii, 1735. 
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that Point. So in the Caſe of Powell verſus Bell, Abridg- 


ment of Caſes in Equity, 16. Precedents in Chancery, 256. 


411 


412 


it was decreed, that the Wife who had contrafted Debts dum 
Sola, being dead, the Huſband ſhould account for what he 
had received with her, and ſhould be ſo far liable to her Debts ; 
and there Mr. Vernon is ſaid to have informed the Court, that 
he had often known it ſo held. It was moreover inſiſted, that 
one Precedent [relieving a Creditor was more to be regarded 
than three to the contrary, | 

Lord Chancellor : It is extremely clear, that by Law the 
Huſband is liable to the Wife's Debts only during the Cover- 
ture, unleſs the Creditor recovers Judgment againſt him in 
the Wife's Life-time; and I do not ſee how any Thing leſs 
than an Act of Parliament can alter the Law. he Wife's 
Choſes en Action are Aﬀets, and will be liable, but theſe, it 
ſeems, are not ſufficient in the principal Caſe to anſwer the 
Demand. In the Caſe of Freeman verſus Goodham there was 
ſome Reaſon for the Court to be provoked, when the Goods 
themſelves continued, after the th of the Wife, in the 
Hands of the Huſband, who notwithſtanding refuſed to pay 
for them. It is true, it appears the then Lord Chancellor 
over-ruled the Demurrer ; but what was done afterwatds, 
what Decree his Lordſhip made, whether the Cauſe was ever 
heard, or whether the Bill was not diſmiſſed, does [B] not ap- 
pear, Neither in the Caſe of Powell verſus Bell, is any No- 


2 ä 


tice taken [what Eſtate the Wife had in her own Right, and 


what as Adminiſtratrix to her former Huſband. 

If I relieve againſt the Huſband becauſe he had ſufficient 
with his Wife wherewith to ſatisfy the Demand in 2 ; 
by the ſame Reaſon, where a Feme indebted dum ſo 


* 


80 on the 
other Hand, 


after - where a Wo- 
man indebt- 


ed, dum ſola, marries and brings no Portion to her Huſband, againſt whom Judgment is re- 
covered for ſuch Debt, and then the Wife dies, Equity will not relieve the Huſband againſt 


the Judgment. 
Vor. III. | 4D wards 


[B] Upon ſearching the Regiſter's Book it appears, that in the Caſe of 
Freeman verſus Goodland & cont' (not Geodbam) the Defendant had married 
the Teſtator's Widow, who had bought Goods of the Teſtator's Executors ; 
that after the Widow's Death, the Executors bringing their Bill (inter al) to 
be ſatisfied for theſe Goods, the Defendant demurred, which Demurrer was 
on the 18th of December 1676 over-ruled by the Lotd Chancellor ; that af- 
terwards on the Hearing of the Cauſe the 2d of December 1678, the Defend- 
ant inſiſted that his Wife had a Property in theſe Goods at the Marriage, which 
were Part of her Portion; but nevertheleſs to avoid further Trouble, and in 
Caſe an Aſſignment of ſome Leaſchold Eſtates mentioned in the Cauſe were 
made to him, (though he was not liable by Law ſo to do yet) by his Council 
he offered to pay for the Goods, whereupon the Decretal Order runs thus : 


** That the Defendant Goedland do pay to the ſaid Executors the Sum of 3500. 
«6 reported 


= 


2 2 22 21 2 
* * 
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wards marries, bringing no Fortune to her Huſband, and 
Judgment is recovered againſt the Huſband, aſter which the 
Wife dies, by the ſamne Reaſon (I ſay) Lought to grant Relief 
to the Huſband againſt ſuch Judgment, which yet is not in 
my Power, conſequently there can be no Ground for a Court 
of Equity to interpoſe in the preſent Caſe. If the Law as 
it now ſtands be thought inconvenient, it will be a good Rea- 
ſon for the Legiſlature to alter ĩt; but till that is done, what is 


= 


Law at preſent, muſt take Placde. [> 
The next Morning the Caſe of The Earl of Thomond verſus 
Lord Macclesfield, wherein this was one of the very Points in 
Queſtion ; and the Lord Macclesfield, for much the ſame Rea · 
ſons as had been given by the Lord Talbot, denied to relieve a 

| Creditor of the Wife dum ſo/a againſt the Huſband who ſur- 
vived, and on the Marriage had ſufficient Perſonal Eſtate where- 
Vith to anſwer her Debts. Whereupon the Lord Chancellor 
took Notice, that although the Matter now in Queſtion was 
inconfidetable in Value, yet the Caſe itſelf was of great Con- 
ſequence';, for which Reaſon, if the Council for ih Plaintiff 
were diffatisfied, he would, he faid, hear them again to it. 
But the above-mentioned Caſe of the Earl of Thomond being 
inſiſted on as in the very Point, the Council acquieſced, and 


did not ſtir the Matter again, Cc 
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üs Cauſe was beard, and there appearing to the Court 
0 ſome Reaſon to ſuſpect that the Defendant had a Deed 
Debendaat in his Cyſtody, it was ordered that he ſhould be examined on 
erde Interrogatories touching the Deed. Accordingly he was ex- 
Interroga- amined, and denied his having the Deed, and all the Circum- 
tories, and ſtances relating thereto. 
paſſed, the Plaintiff ought not to have a Commiſſion to examine Witneſſes in order to falfity 
the Defendant's Examination ; this tending to multiply Cauſes, and make them endleſs. he 


40 Ti due to them on Account of the fad Goode, accyrding to bis Ofer 


% oforeſaid.”” So that this being a Decree in Conſequence of the Defendain's 
Offer, here to be no expreſs Determination in the Point; however, 
it is very probable that the Defendant perceiving which, Way the Opinion uf 
the Court inclined on arguing the Demurrer, was induced to make the above- 
mentioned Offer. ve e 94G * 
ABTOAT 45 5 


| N (55 See Vol. 1. 70. where e this Cate is referred to in the Note. 
c N. 


1 ca 
Note ; the e Point had been determined by Lord King in the 
fe of Jordan verſus Foley, Trin. 11 Geo. 1. Per | 


2 — 


85 The da — notwithſtanding; that he thought it rea- 
ſonable the . — 3 a Commiſſion to examine Wit- 
neſſes, in order to fallify the /Defendatit's: Examination, ſhould 
have one. And now on Motion bor ſuch Commiffon, So: 
after hearing Council on both Sides. e 
The Lord Chancellor-ordered, that che plaintiff ſhould not 
have ſuch Commiſſion ; for at this Rate ihree or four Cauſes 
might ſpriog out of one and thougl there could be no Miſ« 
chief in examining the Party-himſelf, yet the examining Wit- 
neſſes after Publication e here it may relate to 
the Matter in Iſſue, is againſt 'the Raloof the Coun, « and y 
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ol, given by tl 
ther, [*: 551 oY 9 Y 
Seth 8 85 par 77 5 Red's 55 
one only rles Wit ly D Henri 
etta Maria, afterwards Kft, I ti 25 King 4 to his 
AS $500 l. at 


her Age of 21, or Marriage, which ſhould 60 happen ; and if bis Son ſhould . 
Iſſue Male of bis Body then living „or which A be born, then his 


have at her Age of 21, i which 3500 . ne 


ſaid 2500 l. and in Caſe the Contingeney of the — Ving ſhall not happen, the 
Daughter's ** of 21, or Marriage, then ſheto receive the faid . ver it 
ſhall happen. Aster which the Te jor intails his Real Eftate; ſu . 
Charge, on the Heirs of his Body, remainder to his Brother in Teſtator dies, 


Da marries, has Iſſue, and having attained a1 
| — _ which the Teſtator's Son dies — Iſſue Bae . 
on the Perſonal Eftate : proving deficient, ſhall be raiſed for the Bo 
miniſtrator. 


ee adminiſters to 


Chorks Withers the Father was ſited of « Real Eftate ek We = 5 2 


900 l. per Ann. and poſſeſſed of a great Perſonal Effate, all 


y his Will dated 3 June 1697, duly 3 2 to his * 
1 Henrietts aria 2500 |, at her yn e of 


or Marriage, which ſhould firſt happen ming His 1 Mer 
on and eaning to be, a. l 0 Ee rode 
die without Iſſue Male of his Body then living, or which af- 
ter wards ſhould be born, ehen lis faid Daugheer ſhould hape dd 


receive at her Age of twenty-one, or Marriage, which ſhould 
firſt happen, 3500 J. over: and above the ſaid 2500 l. After 
which he intailed his Real Eſtate on the Heirs of his Body, 
with Remainder to his Brother Andrew Withers in Fee, and di- 


rected, tar" aſe the e Cee e 
| 


. 
2 * 


— — 


— 


without Iſſue Male ſhould not happen before his Daughter's. 4 x 
Age of e or Marriage, then ſhe ſhould _— 177 285 
be paid the ſaid 3 500 J. whenever it might after happen, and 
made his Wife Dorothy, his Brother Andrew Withers, and one 
Fobn White, Executors, declating further, that his Land before 

- mentioned in his Will ſhould be liable and chargable with the 
OY of this 3509 J. Whenever it might become due and 
« 9 „ nnn iat; {+ 
In Auguſt 169 7. Charles Withers the Teltator died. Charles 
Withers the Son intetmarried with Francs Wavell, by 
whom he had Iſſue three Daughters, the Defendants. The 
Plaintiff Dr. King married Henrietta Maria, the only Daugh- 
ter of the Teſtator Withers the Father, and had Iſſue Charles 
King now living. Henrietta Maria, the Wife of the Plain- 
tiff Dr. King, died, having attained twenty-one, and the Plain- 
tiff Dr. King adminiſtered to her. Charles Withers the Son 
died without Iſſue Male, leaving his faid three Daughters. Do- 
rotby Withers likewiſe died, and the Perſonal Eſtate being de- 
ficient, the Plaintiff Dr. King brought his Bill to recover this 
additional Portion of 3 500 1, and Intereſt. * 
 . ith Fuly 1735, the Lord Chancellor Talbot declared, that 
the ſaid 3500 4 was and is a ſubſiſting Charge on the Teſta- 
tor's Real Eſtate, and decreed an Account of the Perſonal Eſtate, 
and of the Rents and Profits of the Real Eſtate deviſed by the 
Teſtator Charles Withers for the Payment of his Debts and Le- 
gacies; and that this 3 500 J. ſhould carry Intereſt from the 
Death of Charles Withers the Son, together with Coſts of 
Suit. | As 2 
From this Decree the Defendants appealed to the Lords, and 
inſiſted, Firſt, That the additional Portion of 3 500 J. was given 
to the Teſtator's Daughter | Henrietta Maria upon two Con- 416 
C tingencies, viz, upon Charles Withers the Son's dying without 
N Iſſue Male living at his Death, and upon her the ſaid Henrietta 
* h Maria's attaining her Age of twenty-one, and that both theſe 

Contingencies ought to have happened in the Life-time of the 

ſaid Henrietta Maria, otherwiſe the conditional Legacy could 

not veſt in her ſo as to be tranſmiſſible to her Admininiſtrator 
as a Charge on the Real Eſtate, and to be raiſed thereout in 

Prejudice to the Appellants, the Coheirs at Law, but ought 

to ſink in the Inheritance, agreeably to thoſe (4) many Deter- 

minations in the Courts of Equity, where in the Caſe of Por- 
tions given to younger Children, payable out of Lands at a fu- 
ture Time, before which Time ſuch Children have happened 

; to 


5 > ng. (4. Abo ior ar” 


(4) See the Caſe of Pawlet verſus Pawlet, 2 Vent. 366. 1 Fern. 204 
321. ? 2 0) Il 


— 
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to die, + Meth ab that the Vortibns did act veſt nor 
were ſable for the Benefit of the Executors or Adminiſtra · 
tors of ſuch Children, but ought to fink for the Beneßt of the 
Heir or Remainder Man, - 

Secondly, It was obſerved,” chi tis aaddtional Portion of 
3500 J. was not made payable to the Execttors or Adminiſtra- - 
es of” the faid Henrietta Maria, the late Wife of the Plain» 
tiff Dr. King; which ſhewed, according to them, 8 
the Teſtator's Intention, that the faid Sum ſhquld not be 
to her Executors or Adminiſtrators out of his Real 

which be had intailed on his Family, nor go to a Stranger 855 
had before received a Portion of 2 500 J. with the . 
and who had made no additional Settlement on her, in 

for ſnch additional Portion : And roar Bord 

jected, that Poſſibilities or Contingent Intereſts go of Courſe 
to Executors or Adminiſtrators, even though the I Legatees dic 
before the happening of the Cantingencies ; yet this was ſaid 


to hold only hers the Contingent Intereſt ariſes out of a 
Perſonal, not out of a Real, Eſtate. 


On the other Side it was anſwered, that it a peared to have 
been the Intention of the Teſtator to make a Proviſion for * 
only Daughter, not barely by giving her a Portion of 2 5001. 
to be paid at her Age of twenty-one, but alſo an additional 
Legacy of 3.500 J. payable on a Contingency of his only Son's 
dying ha Iſſue Male then living, which ich had happened 

That the Teſtator's Ong br atrons, PL dying in 
her Brother's Lite eime could * any Objection to her hayv- 
ing the additional Legacy of 3500 J. "Ges it was particularly 
_—_— the Will, as hs the Contingency ould not 
happen bel ore her attaini N of N or Marri- 
age, yet ſuch additional paid whenever the 
Contingency ſhould afterwar apes, 1 annexing any 
Reſtriction thereto, or _ ircumſtance of the Daugh- 
ter's being then alive. in another Part of the Will the 
Teſtator expreſly declared! his Intention to be, that the Lands 
and Premiſſes thereby deviſed to his Son Charles, with Remainy 
der in Fee to his Brother Andrew, ſhould be liable to and 
chargeable with the Payment of the faid 3 5001, whenever it 
might happen to become due and paya able which ſhews the 

8 imaginable in the Teſtator, that the ſaid 
py] ſhould be a Char e on his Real Eſtate on the Death of 
is Son Charles without Iſſue Male, whenever ſuch Event might 

happen, whether the Teſtator's Daughter Henrietta were at 
that Time living or not; that theſe Clauſes ſeemed inſerted on 
Purpoſe and with a particular View 'to 2 the Queſtion 


that had now been ſtarted; * together, it was 
Vor, III. 


hardly 


F 1 


Q — — 


Hillarii, 173 A oY 


3 hardly poſlible for the Teſtator to have expreſſed himſelf in 418 
= - more explicit and deciſive Terms; that the Caſe of Fackſorn 
C verſus Farrant, Precedents in Chancery 109. and 2 Vern. 424. 
was determined agreeably hereto „ laſtly that the principal 
=. Caſe differed intirely ſrom that of Poulet verſus Poulet, where 
_— | the Daughter dying about the Age of nine Years, had con- 
= ſequently no ſion for a Portion; whereas here the Daugh- 
ter lived to be married and left a Child, and this additional 
Proviſion might juſtly be preſumed to have contributed ſome- 
what to the Advancement of her in Marriage. 
For which Reaſons it was prayed that the Decree might be 
affirmed, and it was affirmed accordingly with Coſts 16 Marc#, 
T7336 | a+! | 8 
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Term. S Michaelis, 
1717. 


Dominus Rex * Joon Bug | 
Argument before all the Judges at Selen Ian in Fleet-Street, 


HIS was a ſpecial verdict found at the Old Bailey, One with 
where the Priſoner John Bigg, was indicted for 1 
r eng; ons 12 her AR of 1 
which is e Felony wi Clergy, by a late A the 
8th and gth of . 3. Chop. 19. Por. 36. 1 


ſide of a 
— 2 but called an Indorſement 3 this held to be raſing an , 


gth of W 3- Cap. 19. $2. 36. and to be Felony without Clergy. 


„„ ſet forth, that on the 19th Day of February 
and long before, one Joſhua Adams was ho . 
de ed by _ Governor and Company of the Bank of Eng- 
land. tp Bank Notes for the ſaid Company, for the Pay- 
420 ment of Money by them [payable : That afterwards the ſame 
Day and Year, the aid Toſhus Adams being ſo intruſted and im- 
powered by the Company, did make a certain Bank Note 
under his own Hand, an OY on Behalf of the 
Company, dated the 19th of February, 1714, by which Note 
the ſaid Fo/bus Adams, on Behalf of the ſaid Company of the 
Bank of England, did promiſe to pay to Mr. Fames White, or 
Bearer, one 1 . Pounds on Demand: That afterwards on 
the zad of February, 1714, on Behalf of the ſaid Company 
of the Bank of England, the Sum of Ninety Pounds, Part of 
= + Sum of one Hundred Pounds in the ſaid Note menti- 
„ Was wo to the Bearer of the ſaid Note; and that theres, 
— on Behalf of the ſaid Company Nuoddam [cri 2 5 
Anglic?, an 8 8 on the ſaid Note, was duly 
vritten, 


| o 2 * 
$ 

| bo ' 
© 


— 
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written, ſpecifying, that 90 J. was paid the fame 22d of Fx 
bruary, 1714: That the Priſaner Jobn Bigg, endeavouring to 
make an unlawful Gain to himſelf, and to defraud the Com- 


pany of the Bank of England of great Sums of Money; "after © 


the Payment of the, faid gal. and after the faid Indorſement 


made upon the ſaid Note, (v#z.) on the firſt of March in the 


ſame Year, lowly ta that Indotſement upon the faid 


their Common Seal, to ſign for the Company, Bank Notes for the 
Paymacut of Money parents by the "-aropeny. That the ſaid 
O 


February, 1714, paid ninety Pounds, were in due Manner, 
Gs Bebek of the fad 


Bigg, 
| Note, by 


totaliter expunxit & delevit. _ EY wh 
Alſo the Jury found, that at the Time of Making the Act of 
Parliament, intitled, An ACt for matting good the Deficiency 
of ſeveral Funds therein mentioned, and for enlarging the 
Capital Stock of the Bank of England, and always afterwards, 
to the 28th of November, 1696, the Way only. uſed. for In- 
dorſing of Bank Notes was, by Writing on the Backfide of the 


ſald Notes with black Ink; but that afterwards, upon the 


28th of November, 1696, and from thenceſorth to this Time, 
the Way that was only uſed was, to write all the Payments of 
any Part of the Money paid on theſe Notes, upon. and wy 
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the © Wriing of the ſaid Notes, with red Ink, and 

Form as is above-mentioned to be written on the ſaid Note; 

and that ſuch Inſcriptions, from the ſaid 28th of Novem. 1696, 

[hitherto have been, and are commonly, called Inabrſements; 

and if upon this whole Matter the Court ſhall be of inion, 

that the Priſoner is guilty of the Felony charged upon bim in 

the Indictment, then they find him 'Guilly 1 . the cy "1 = 
ſhall be of the contrary Opinions then 3 3 
I am of Council with the Priſoner, why I muſt 2 | | 
has been guilty of a very great Miſdemeanour or Offence; but "ET an A 
the Queſtion now before your Lordſhips is, whether the Fact, | AM 


2s found by this ſpecial Verdict, be Felony?” | 3 


Pol ſhal) des Leave" to reli to this: Caſs upon theſs ſeveral x 
oints : | 


Fig, Whether this anc Mite: hain - 
pol Spore 2 glb K. the Company — the Bank of 


5 1 n Notes for the Payment of by the 
— And 1 . take it, that on A Verdict, 
but more particularly the Negative Words of it, I mean, as it 
is found, that there was no Authority under the Common Seal, 
"as Adams was not well impowered to ſign this Note 

alf of the Company; and therefore, that in Stritneſs 


FE: is not, as to this Purpoſe, a a Bank Note, and conſequen 
that it ls 1 Felony to raſe tact as 0 Lake 


= upon it Rt: 

, Whether this Rectipt of the go & Dare: 0200-4 raiding 
mb in the Note, (the Receipt being written on the In- | J 
fide and Face of the Note) can be ſaid to be an Indor/ement I | 
within the Act? And I humbly hold it cannot be faid to be an | 
Indorſement, and conſequently, that the Priſoner cannot be 

ilty of raſing an Indorſement on a Bank Note. 
Thirdly, r the Priſoner's Taking out this 
by ying to it a Liquor unknown to the Jury, can be call- 
of this Indorſement ? And I muſt beg Leave to 
bold, t it cannot be called a Raſing of this Indorſement. 
_ Fourthh,/ Whether the Indictment be it being for 
the Inſcription, © Anglic?, the 1 on the 
Bank Bill? And this I' take not to be 
. Fifthly, Whether the Verdict, as / be chern, it not 
being found, that the Priſoner raſed out this Indètſement for 
the Sake of Lacre, or with an Tatent to dior cheat the 
Company of the Bank of England? And I take'it that the Ver- 
did, as found, is not ſuſficient, as to that Matter. 
As to the firſt Queſtion, whether oſhua Adams was well 


empowered by the — to ſign this 
me _— 85 


©. 
— 
—— * _ — 
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gi. Politick, ſubſiſting only by Fiction and Suppoſition dion; 
which is. inviſible, and can act or ſpeak only by its Common 
Seal: ſa that the Common Seal is the Hand and Mouth of 


ſuch a Corporation. ahn m en bid 
Formerly it was held, that a Corporation Aggregate could 
not do any Thing without Deed, 13 H. 8. 12. Afterwards, 
it is true, for Conyeniency's Sake, it was allowed to act in or- 
dinary Matters without Deed, as to retain a Servant, Cook; 
or Butler, Plow. 91. 5. 2 Saund. 305. or to appoint a Bailiff 
A Corpora- to take a Diſtreſs, 3 Lev. 107. But in Caſe of any Thing 
tion Aggre- of Conſequence, or in the Employing any one to act on their 


— _ Behalf in a Matter which is not an ordinary Service, a Cor- 


ts poration | Aggregate cannot do that without Deed, This is the 42 4 

quence, or very Diſtinction taken in Horne and - Tvy's Caſe, reported in 

chat is not an 1 Fent. 47, 1 Mod. 18. 2 Keb. 567. where, in Treſpaſs) fot 

ordinary = taking away a Ship and Sails, the Defendant juſtified under 

Deed. the Canary Patent, whereby the King granted to the Com- 

pany the ſole Trade to the Canary Iſlands, and further grant- 

ed, that if any ſhould, without their Licence trade thither, 

their Ship and Goods ſent thither ſhould be forfeited to the 

2 Then the Plea ſet forth, that the Plaintiff with 

his Ship and Sails did ſail to the Canary Iſlands, and trado 

there, without Licence from the Company; whereupon the 

Defendant. did ſeize the Ship and Sails on Behalf of the Com- 

pany, as forfeited; and on Demurrer to this Plea two Points 

Cannot were held; firſt, That the Letters Patent could not create a 

without Forfeiture. 2%, That the Company cbuld not without 

Deed em- Deed empower. any third Perſon to ſeize Goods for their Uſe 

oO * as forfeited; for (ſay. the Books) the Seizing of Goods for the 

ſeize Goods Uſe of a Corporation:is an extraordinary, and not a common, 

for their Uſe, Service,. 2 le SN e red fink 

as forfeited. Now this ſhews a Corporation can no more give an Autho- 

. rity, as to Perſonal Things, without their Common. Seal, than 

as to any Real Eſtate; and if the Seizing of Goods for the Uſe 

of a Corporation, as forfeited to them, be an extraordinary 

Service, and ſuch a Power as cannot be given without Deed 

though this be a Power for; the Benefit of à Corporation, 

namely, to put them in Poſſeſſion of Goods, which before 

they had a Right to, 2 relating only to Perſonal Goods, and 

to no Real Eſtate; if ſuch an Authority (I ſay) cannot be gi- 

ven without Deed, à fortiori the Bank of. England's Empow- 

eting one to . Name to a Promiſſory Note cannot be 

done without Deed; this being an extraordinary Truſt or Em- 

loyment, ſuch a one indeed as, if abuſed, may in an Hour's 

ime, e Ruin of the Company that gives this Au- 

thority. For if an Agent of the Bank be, under their Com- 

mon empowered to ſet their Names to . 
I Ter 24 


LEY 


— 


—— — — 
and ſuch Agent ſhould, without any Conſideration or Value 
received, ſign a Promiſſory Note in the Company's Name for 
five or ten thouſand Pounds, I do not ſee; but that this would 
bind, and at the ſame Time go near to ruin, the Company. 
Therefore ſurely this is a Truſt not of a light Nature, but 
of the higheſt Concern and Conſequence to the Company; and 
if in any Caſe whatever an Authority given by a Corporation 
ought to be under their Common Seal, without all Doubt this 
Authority given by the Company to ſign Promiſſory Notes 
n en Rn N 
"&: is plain 4 Corporation Agyregats/Suniice vitbot Ted 
make or enter into any Contract; and by the like Reaſon they 
cannot without Deed empower another to do that Act, which 
they themſelves 'cannot do, but under thoſe Circumſtances. 
A Corporation Aggregate cannot without Deed bind them- 
ſelves to pay Money; and for the ſame Reaſon they carinot 

without authoriſe 112 . ING with the 
Payment of any Money. It is evident a Corporation cannot 
ont their Donn Seal empower their orig of Agent _— 
to enter, on their Behalf, for a Condition broken, though in tion broken. 
the Caſe of an Eſtate of never ſo ſmall a Value, and though 
this be for the Benefit of the Corporation, and cannot poſ- 
ſiby enure to their Prejudice, 1 Rol. Abr. 514, Damper ver 
ſus Symms, much leſs can 4 Corporation empower another 
without their Common Seal to ſiga Promiſſory Notes in their 
Name, whereby to charge themſelves, it may be, with a 
„ ont 00 Pg Ot OLI 8 
426 [I ſhall only mention one Inſtance” more of what a Cor- Nor even 
' poration cannot do without a Deed, and that is, it Cannot make an At- 
without a Deed make an Attornment to a Grant of a Rever- ment. 
ſion ; as if Lands be granted to a Corporation Aggregate, 
whether for Vears, or for the Life of J. S. and the Grantor, 
being ſeiſed in Fee of the Reverſion, grants it over to à third 
Perſon ; the Corporation, who have the particular Eſtate, can- 
not attorn without Deed ; and in pleading a Title to ſuch a 
Grant of a Reverſion, the Deed of this Corporation, pur- 
porting ſuch Attornment, muſt be pleaded with'a Profert bic 
in Cur”. 6. Co. 38. Bellamy's Cale, OO IN 
Here then is a very ſtrong Caſe: An Attornment is but a Though the 
flight Matter, being no more than a bare Conſent to the Lef- latter be a 
ſor's, Grant; it paſſes no Intereſt from the Party attorning, „ 
but the Grantee is in by the Grantor eg "Ir is favoured n C 
Law, as tending to the Perfection of a Grant; and therefore quence, _ 
cannot be upon a Condition ſubſequent,” for in ſuch Caſe the, 
Attornment would” be good, and the Condition void and fe. 
jected. The Making an Attornment is no more than what 
the Tenant is-compellable- to do, upon a proper Conyeyance ; 
| 5 


* * * 
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as that of a Fine, upon a Qyid juris clamat brought againſt 


the Tenant... An Attornment has, in our Days, by the whole 
Legiſlature been thought ſo trivial a Thing, that by a late (a) 
Act of Parliament it is wholly taken away, as an uſeleſs Incum- 
brance upon . Conveyancing. And if a Corporation cannot 
do ſo ſlight a Thing, as to make an Attornment without Deed, 
much leſs can they without Deed do an Act of that Conſe- 


| quence, as to empower another to {et their Name to Promiſ- 


ſory Notes for the Payment of ever ſo great a Sum of Money. 


But it will be objected; if the Authoriſing Adams to ſign 427 


Notes in the Name, and on the Behalf of, the Bank of Enxg- 
land, ought to be under the Common Seal, then for Want 
thereof, according to this Way of Arguing, all the Notes and 
Bills given by Adams on the Behalf of the Bank are void, 
Reſp: This no. Conſequence; for in an, Action brought 
againſt the Bank upon a Bill or Note ſigned by Adams, when 
it ſhall be proved, that Adams is an Agent intruſted by te 
Bank, and has been uſed to ſign Bills and Notes, which from 
Time to Time have been duly paid and anſwered by the 


- 


Bank; this is Evidence, and will carry with it the higheſt Pre- 


ſumption, that Adams was lawfully authoriſed fo to do, and 
conſequently authoriſed under the Common Seal; and at the 
ſame Time it may be im le for a third Petſon, that ſues 
this Bill or Note, to produce ſuch Authority under the Com- 


mon Seal of the Eank; and it would be unreaſonable in the 


Court to put him upon it, in Regard the ſame does not belong 


to him; yet upon ſuch Evidence it ſhall be preſumed, that 


Whether 
writing a 
Receipt with 
red Ink acroſs 
and upon the 
Face and In- 
ſide ofa 
Note, can 
be called an 


Indorſemen:: 


Adams was well anthoriſed under the Common Seal to fi 
ſuch Bills and Notes, and conſequently they will be good: 
But in the principal Caſe there is no Room left for 'ſuch'Pte- 
ſumption, it being expreſly found by the Vetdi&, that Adams 
was not authoriſed under the Common Seal of the Bank to 
ſign ſuch Notes, So that this Objection is of no Force. 
But if this Point ſhould be againſt me, and it ſhould be 
thought by . your Lordſhips, that the Bank without their 
Common Seal could authoriſe Adams to ſign Notes in their 
Name, (though it be a Matter of ſuch very gteat Moment, 
as, if abuſed, may ruin the Company:) But admitting this 
to be againſt me; r HAG 


[The ſecond Queſtion is, whether this "Receipt for go J. 4.28 


written with red Ink acroſs and upon the Face and Inſide of 
this Bank Note of one. hundred Pounds,” can be faid to be an 
Indorſement ; for the Statute of 8 & 9 WIL z. makes it 
Felony, either to forge or "counterfeit a ſealed Bank Bill or 
“ Bank Note, or to alter or raſe an Indorſement' on any Bank 
Bill or Bank Note. The preſent Indictment is on t 7 2 
(a) 4& 5 Anne, cap. 16. ſekt. 9. Chap. 26. ſet 6. 


"EO — 
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Face of this Bank Bill, be not an Indorſement, then the Of- 
fence is not within the Act of Parliament. a 
This Receipt written on the Face of the Note is not an In- 
dorſement : The Word Indorſement is a legal Word, for which 
there is a proper (at leaſt at Law) Lai#n Word, (viz.) In- 
dorſamentum, as Murdrum is the Law Latin Word for Mur- 
der. The Meaning of the Word appears from its Derivation 
trom In and Dorſum, and ſignifies what is written on the 
Back of the Deed or Inſtrument. It is taken Notice of in the 
Terms of the Law, CowelPs Interpreter, and Blunt's" Dicti- 
onary, and is frequently applied to a Condition of x Bond, in 
ancient Times commonly written in Parchment, and the 
Condition as commonly written on the Back of the Bond, 
and called an Indorſement. And this being the plain Signiſ - 
cation of the Word in the common Uſe of it, manifeſtly im- 
plied from its Derivation, how then can it ſignify any Thin 
written on the Face and Infide, and not on the Backfide 
ths Mow! 42 no . RA BOF: cy 
It is true the Verdict finds, that ſome Time fince the Mak- 
ing of this penal Statute, it was uſual for the Bark to write 
the Receipt for any Part of the Money paid upon the Face 
and acroſs the Note with red Ink; and that this "Receipt, 
429 though written on the Face [and Inſide of the Bill, is, ſince 
the Act, commonly called an Indorſement, 
But ſurely this cannot be material ; for by the Jury's finding 
that this Writing the Receipt with red Ink acroſs and on'the 


ter Branch; "therefore, if the Receipt for yo l wrintit'on/the 


The Mean- 
ing of the 
Word In- 
dor ſement. 


Face of the Note is commonly called an Indorſement, by this 
(I ay) it is implied, that it is not always called ſo; nay, that 


ſometimes it is called otherwiſe. The Word common is un- 
certain: If it has been three or four Times called ſo, it may 
be ſaid to be commonly called fo, and yet it may much oftner 
be called otherwiſe. es, as it is a proper, legal Word, 
the true and legal Import thereof cannot be altered, varied, 
and made to ſignify the direct contrary ; and all this by ſome 
People's making an improper Uſe of it. This would be to 
make an Indorſement, which is al ways written on the Back- 
fide_of a Note or Writing, to ſignify the very Reverſe,” (viz.) 
what is written on the Fire : It would be to give ſuch a 


Latitude to the Fancy of People, who may ſometimes mi- 


name any Thing, as to take away all Manner of Certainty. 
But what renders this ObjeCtion the ſtronger, is, for that 


the Verdict finds, that at the Time of Making this Act of 


Parliament, and for ſome Time afterwards, the only Way of 


writing Receipts on the Bank's paying off Part of the Note, - 


was, by writing the Receipt on the Back of the Note, which 
at that Time, (/ciÞ) at the Making of the Act, was called an 
Indorſement, and this was indeed properly and juſtly ſo called; 

Vo. III. 4 G and 
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and writing Receipts on the Face or acroſs the Bank Nate was 
not then practiſed; conſequently the Statute, in making the 

- Raſing an Indorſement Felony, muſt intend ſuch an Indorſe- 
ment, as was uſed at the Time when the Act was made, that 
is, ſuch as was [written on the Back of the Bank Note, and 
could never mean a Writing on the Face or acroſs the Note, 
which was not then praCtiſed, and could not have been fore- 
ſeen, without the Spirit of Prophecy, And if the Bank have 
found out a new Way of writing Receipts, they muſt 
for a new Act of Parliament that ſhall extend to ſuch their 
new Invention, © | I&3 4 nt”. 
Again: This Writing of a Receipt acroſs and upon the 
Face of the Bank Note being a new Method, and not prac- 
tiſed when the Act was made, I would put the Caſe, that 


the Receipt on the Face of the Bill, which the Priſoner is in- 


lifted for Raſing, had been the irt Receipt that was ever 


written in that Manner; would this have been an Indorſement 


within the Act of Parliament, and would it have been Felony 
to have raſed the Receipt thus written on the Face of the 
eee, ne nod fol ilogtwteiy 1 
Then I would go further, and aſk, if the Priſoner had raſed 
the ſecond, third or fourth Receipt that had been written in 
this Manner, would this have been an Indorſement within the 
Act? Ida not ſee how it could. When then would the Raſ- 
ing of ſuch Receipt written on the Face of ſuch Bank Notes 
firſt. begin to be Felony ? This would be pretty hard to de- 
Further: If this penal Law did not originally and at the 
Time of making it comprehend a Receipt written on the Face 
of a Bank Bill, under the Word Indorſement, (as it is plain it 
did not) ſhall ſuch Law in Proceſs of Time grow ſtronger and 
more comprehenſive than it was at firſt? Shall ſuch a Con- 
ſtruction be put upon it as thereby to make that Felony ſome 
Years after the enacting of the Law, which, at the Time when 
it was enacted, was not ſo? This would ¶ indeed be a ſtrange 
CanſtruCtion, by a. liberal Interpretation to enlarge a penal 
Law, contrary to the Rule which ſays, it ſball be taken ftrifthy, 
and muſt tend to make conſtructive Felonies, as odious as con- 
Aructi ue (b) Treaſons, \. „ 3am Jo ITT Ec © 
Inſtances If it ſhould be objected, that to raſe a Receipt written by 
where penal the Bank on the Face of the Note is oquly miſchievous, as 
es 10g the raſing an Indorſement on the Back thereof, and therefore 
tended by an ©qually within the Act; this Argument will not be allowed, 
—— _ | | 


ith 
md FM 


(.) See the 13 U 14 Car. 2. cap. 29. for Reverſing the Attainder of the 
Kalt Stroffird, 7: . * 
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with Regard to any Law that is penal, much leſs in the Caſe 
of one that is Capital, ſuch not being to be inlarged by Parity 
of Reaſon, or extended by any equitable Conſtruction. 

The Statute of 25 Ed. 3. makes (or rather declares) it ta 
be High Treaſon to counterfeit the Great Seal; and in 3 Int. 
16, 17, theſe Caſes are cited on that Branch of the Act: Firſt, 
If a Man takes off the Great Seal from one Patent, and fixes 
it to another Writing purporting to be another Grant of the 


Secondly, It one having a Grant by Letters Patent of the 
Manor of Dale from the Crown, raſes out the Manor of Dale 
and inſerts the Manor of Sale, which is a greater Manor, and 
likewiſe belonging to the Crown ; this is alſo held to be no 
Counterfeiting of -the Great Seal. bt pita de vr5 wot 
- Thirdly, There is a Caſe reported of an extraordinary Con- 
trivance of one Leale, a Chancery Clerk. This [ Leake, being 
about to take a Grant from the Crown, joined together two 
thin Skins of Parchment of a proper Size for Letters Patent, 
and glued them ſo cloſe together, that they appeared to be as 
one Skin, and a true Patent for ſome inconſiderable Grant was 
written upon the outward Skin, and this Patent was ſealed. 
Afterwards the Party having unglued the two Skins, took off 
the uppermoſt Skin, and then wrote a more valuable Grant 
upon the innermoſt Skin, and ſet up this Title, 


| Now, though all theſe three Caſes were mischten 


with the actual Counterfeiting the Great Seal; though they 
were all the moſt remarkable Abuſes of the Great Seal ima- 


ginable ; yet it was adjudged that none of the above - mention- 
ed Facts amounted to a Counterfeiting of the Great Seal. 80 


cautious have the Judges ever been of enlarging penal, much 
more ſanguinary, Laws, by Equity; and this too in Times 
when, Parliaments being leſs frequent, there were fewet Oppor- 
tunities of redreſſing the Failings and Slips in one Law, by 
applying for another. 78 


So that, 1 humbly take It, the Priſaner's Raſing a Receipt Wherber 
written. on the Face of the Bill, cannot be ſaid to be Raſing an taking out a | 


Indarſement. But if this Point ſhould he alſo againſt me, 
The next Queſtion is, admitting this Receipt written with 


ment; whether the Priſoner's taking out this Indorſement 


ſays, 


(c) Held otherwiſe in the Year Book of 2 H. 4. and in Stamford Pl. Cor. 
3 But the Lord Ch, Juſt, Coke condemns. that Opinion, and with him con- 
curs the Lord Ch. Juſt, Hale, His. Pl. Cor, Vol. 2. 181. | 


King, this is held to be no (c) Counterfeiting of the Great 
Sea 5 


putting upon 
it, a certain. 


red Ink acroſs and upon the Pace of the Bill to be an Indorſe- Lig 
be called Ra- 
putting upon it a certain Liquor to the Jury unknown, be @ ſing fuch Rey 
Rafing of ſuch Indorſement ; for fo the Indictment expreſly ©** 
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fays, (viz. ) that the Priſoner erafit, &c. and I apprehend this 

cannot 68 Called Nfg n eb n e 

Raſing of a Deed or Writing is Seraping out by ſome Knife 

or other Inſtrument : Thus, radert nomen (d) ſigniſies to ſtrap 
Liquor (which was Lemon Juice) upon the Receipt,” had pou 

A ink, (rey that could 3 — called Nang Sed 

| Receipt : it would have been blotting, but not Raſing ir out; 

and if putting out the Words by Ink had not been Raſmg, then 

no more can the putting out the Words by any other Liquor be 


ſo called. This taking out the Words by Lemon juice may 


de ſaid to bean Expunging or Altering of the Bank which 
Aeaſt is within the Words of the Statute. But the Proſecutor has 
not upon that Clauſe thought fit to indit us. We are indicted 
. only for Raſing this n whereas we inſiſt, that the 
putting or taking out of the Receipt by pouring a Liquor 
194 4 erg be ea Rfig ou 1020 e 0 2d 
In the next Place, we ſay the Indictment is naught, as fe 

muſt be intended to be an Indictment for Raſing the Injcriptums 

on a Bank Note. | $37 LEW IOW 4 0 
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out a Name. Suppoſe the Priſoner, inſtead of pouring 'this 


The Statute of 8 and Wil. 3. Par: 36. males eicher of 


theſe two Facts Felony, . Fr/t, Forging or Counter- 
feiring a Bank Bill or Note; 2h), Raſing or Altering an In- 
dorfement'on a Bank Bill or Note. 80 that the Indictment 
is to be intended on the latter Branch, that is ſor Raſing an In- 


dorſement; whereas it is laid for Raſing an nw 284 Auglicd, 
an Indorſement; and here this Auglcè is void (e); for the 


but 4 Superſeription; Indorſamentum might do, or there is a 

proper Word in the Dictionary derived from the Greek, (viz) 

Opiſtbograpbum. But if this Point ſhould be againſt me, then, 

it is to be conſidered, whether the Verdict be ſufficient, 

ſinee it does not find, that the Priſoner did this jor tbe Sake of 

Lucre, or with Intent to deceive or defraud the Bunt. 

Whether The reciting Part or Preamble of the Clauſe of the AR, 

from thePre- which makes this Felony, takes Notice H, that * Whereas 

amble of the * diyers Frauds and Cheats had been put upon the Governor 
AQtof Far- « and Com of the Bank of E a 


liament it be 


not requiſite, © Forging and Counterfeiting of the Bank Bills and Bank Notes, 


434 


by the Altering, 


that it ſhould AE Rs hs Ot N 2 . 5. nee 

— that a Perſon proſecuted for offending againſt it, bas done it with an Intent to make 

an unlawful Gain to himſelf and to defraud the Bank, 
20 | 5 te nd 


' (d) Aurelius Cotta Conſul, Sententiam regatus, nomen Piſenis radendum 
Faftis cenſuit. Vide Tacit. Annal. lib. + 3} 
(e) If there be a proper known Latin Word to expreſs a Thing by, no De- 
ſcription, though with an Anglic?, will be ſufficient. Sy. 313.1 | verſus 
Morgan. Yelv. 68, (J) SeRt. 36. 5 or IEG 


* 
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50d g and Al.ering 1 pon: " Be it 
there 2 aden „that this be ROE and a<juaged Felony 
without Benefit of Cl 
Now, as the Recital or ramble an AR of Parliament 
1 very juſtly obſerved by the Lord Coke to be, as it were, a 
4 Key for opening the Meaning and 8 of the Ac; 
it ſeems plain by this . or Preamble, that no Raſ- 
ing or 2 a "Bank Note can be Felony, unleſs it be done 
to deceive or defraud the Bank, The Preamble recites the Miſ- 
dich is the Buſineſs of the enaCting Part to cure that 
then a Man Way of Experiment ſhould pub- Otherwiſe it 
ck het at the Bank, hy in the v ry View of the 8225 . 
435 Wenn d Biester thereof, make an [Alteration or Raſure in a ſon 
Bank Note, or in an Indorſement of ſuch Nate: Suppoſe he inn 
* in ſuch publick Manner as I have mentioned, commit and by 2 
the very Fact of which the Priſoner is found Guilty, ( videlicet) * _—_— 
by putting a certain Liquor upon an Indorſement of a Bank 
ote, take out the Indorſement, and make no Manner of Uſe 
of it it afterwards, but at the ſame Time deliver it up to the Bank, 
would this be Felony? Give me Leave to ſay, 1 is no Co- 
lour for i it: Aftus non facit reum, * N 


3 5 cron ge not to 18 * 1 ew aught 
cr m1 very = 
— Vee might be true, 15 


Priſoner might, n 
4 eee 


| taken out the Indorſement; and yet this might have been done 
a conſequent * — ; th ben wy Wa ot b 
; y abſolutely it {hoy ve 
the Jury, that what was done by the Priſoner, was done wit 
Deſign t to defraud the Bank. 

It is remarkable, that in the late Indiftmene againſt 22 
this was expreſly found; 2 the Council who NA 
uſed _— IndiAtmene, ht it neceſſary in the E | 

becauſe it js inſerted in the Indictment, that the Priſoner did this 

ps make an unlawful Gain to himſelf, and to defraud the Bank 

cat —_— N 

1 obſerve to your Lordſhips that after the Trial 
and dhe Verdict found, this Omiſſion in the Verdict being dif 
covered, the Council anche other Side ſo far thought it to be 
material, that when we had once attended your Lordſhi , and 
had (as was then thought) ſettled the whole ſpecial erdict, 
436 the _ Side (I ſay) gave us a new Summons, in order to have 
. this inſerted, in the Verdict: but your Lordſhips with great 
bs ſaid, it could not be done without the ran of the 


Vol. Ui. 4H Jury. 
@) 114. 79, 7 | 


. 


- = 


De Ferm. S. Michaelis, 1717. 


Jart. Indeed, at the firſt Sight, I was not apprehenſive this 
Defect was ſo material, as on a ſecond View, occaſioned by 
the Miſtruſt of the King's Council, I now find it to be. And 
therefore, ſince the whole Verdict may be true, and yet 


the Facts found to have been done by the Priſon er, might have 8 


been done innocently, and without any Intention to defraud 
the Bank; for this Reaſon the Verdict, as found, ſeems de- 
fective, and not to make the Priſoner guilty of Felony. + 
Thus have 1 gone through what I intended to trouble your 
Lordſhips with on this Occaſion ; I would add, that your 
Lordſhips have now before you a Caſe, wherein the Life of 
a Man is concerned ; and if all theſe Points are not plainly 
for us, (as we hope, that at leaſt ſome of them are) but if any 
of them ſhould be but doubtful, you will even then conclude 
in Favorem Vit. x 
. Your Lordſhips are in the Caſe of a penal Law, penal even 
to Life, and therefore not to be taken ſtrictly, or aided by any 
| Intendment or equitable Conſtruction whatſoever. 
Your Lordſhips are in a Caſe depending on the Conſtruction 
of a new Act of Parliament, at beſt but doubtfully penned : 
and the Gentlemen in the Direction at the Bank may, if there 
ſhall be Occaſion, ay obtain an Act for the Explanation of 
it, in theſe Times of frequent Seſſions of Parliament. 


[ Vour Lordſhips are in a Caſe, where, if you ſhould be of 437 


Opinion, that this Fact, as now found, ſhould not be Felony, 
yet the Priſoner will not have eſcaped without Puniſhment, 
| having already ſuffered a Year and a Half's cloſe Impriſonment, 
and that in Newgate. And therefore upon the whole Mat- 
ter N 3 

If Joſbua Adams was not well impowered, as this Verdict 
is found, to ſign Notes for the Payment of Money for the 


Bank, he having no Authority under their Common Seal for 


that Purpoſe, as we take it he was not, this being an Autho- 

rity and Truſt of the higheſt Nature, that can poſfibly concern 

the Bank: 

Or if this Receipt for ninety Pounds, Part of the Sum of 

one Hundred Pounds, written acroſs and on the Face of the 

Bank Note, be not an Indorſement, (as we take it not to be, 
being the very Reverſe of the Meaning, Senſe, common Uſe, 

and Derivation of the Word:) | 

Or if taking out the Words of the Receipt upon the Bank 

Note by putting this Liquor upon it, be not Raſing or Scrap- 


ing out the Words, as in common Senſe and Parlance it cannot 


be ſo taken: 


If the Indictment be ill only for Raſing the In/criptum on the 
Bank Note, without ſaying the Indorſement : , 


' Or. 


1 


436 
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—— 


Or if it be neceſſary, that the Verdict ſhould find that this 
Fact was done with a View to Lucre, and to defraud the 
Bank, as ſurely it is by Reaſon of the Preamble of the Act 
which recites, that the Frauds and Cheats which have been put 
upon the Bank, were [the Inducement and Occaſion of making 
the Act; and all the Facts found by this Verdict may poſſibly 
have been done innocently, and by Way of Experiment; for 
which Reaſon it ought to have been found as laid in the In- 
dictment, that the Priſoner did this with an Intent to defraud 


the Bank; If any one of theſe Points be with me, (as I hum- 


bly take it they all are) then I hope your Lordſhips will be of 
Opinion, that this Fact, as found by the Verdict, is not Fe- 
lony, and, in Conſequence of it, that the Priſoner ſhall be dif- 
charged. [A]. 


[Al] In this Cafe the Judges differed in Opinion; but the Majority of them 
Rr 
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Lee, Juſt ices. | 


One con- 
victed of Fe- 
lony within 
Benefit of 
Clergy, and 
ſentenced to 
be tranſport- 
ed for ſeven 
Years, con- 
tinues a Fe- 
lon till ac- 
tual Tranſ- 

rtation 
* Service 
purſuant to 
the Sen · 
tence; and 
if a Stranger 
aſſiſt ſuch 
Felon con- 
vic, being 
in Cuſtody 
under Sen- 
tence of 
Tranſporta · 
tion, to eſ- 
cape out of 


 Doininus Rur verſ. Thomam Burridge." 


: [In Banco Regis. ] 
De Reporter's Argument for the Proſecutor. 


HIS comes before the Court on a * Verdict found 
before Mr. Juſtice Page, at an Aſſizes held at Taunton 
for the County of Somerſet, April 2. in the ſeventh Year of 
his preſent Majeſty, upon an Indictment of the Priſoner at the 
Bar, Thomas Burridge, for aiding and aſſiſting one William 
Palmer, convicted of Felony, to eſcape out of Priſan. The 
Indictment of this Thomas Burridge ſets forth, that at the Ge- 
neral Quarter Seſſions of the Peace held at the City of Fells 
in and for the County of Somerſet, on the 11th of January 
in the fifth Year of his po Majeſty, before Thomas Ca- 
rew, Eſq; and others his 
William Palmer was in due Form of Law convicted of Steal- 
ing and Taking away an Ewe-Sheep, of the Value of ſix Shil- 
lings, of the Goode and Chattels of a Perſon unknown; for 
which Felony William Palmer was by the ſaid Court ad- 
judged to be tranſported for the Space of ſeven Vears, accord- 
g to the Form of the Statute, and was by the ſaid Court 
committed to the Cuſtody of Edward Cbeney, the then Keeper 
of his Majeſty's Goal of Tvelchefter in the ſaid County, there 
to remain until he ſhould be tranſported according to the ſaid 


Sentence. 


Priſon ; (provided it be ſuch an Aſſiſtance as in Law amounts to a Receiving, Harbouring or 


Comforting ſuch Felon ) the Perſon affiſting is Acceſſary to the Felony after the Fact: But 
then in the Indictment for this laſt Offence, it muſt be charged that the Offender had Notice 


of the other Felony or Conviction. 


And 


ajeſty s Juſtices of the Peace, [one 440 
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And that after wards (to wit) on the 13th of October in the 
ſixth Year of the Reign of his preſent, Majeſty, the Priſon 
Thomas Burridge, at Ivelebeſter aforeſaid, did wilfully 5 
feloniouſly aid and aſſiſt the ſaid William Palmer. to eſcape 
out of the ſaid Goal, by Means herepf the ſaid William Hal- 
mer then and there did eſcape qu of zhe ſaid e che 
Peace of our Lord the King, his Crown and Dignity; which 
Indictment the faid Juſtices did by their own proper Hands 
afterwards at the Goal - Delivery for the ſaid Caunty, on the 
gil Day of .Fuly in the ſeventh Year of the Reign cl ne 
ent Majeſty, before the Lord Chief Baron Reynolds. and Mr. 
Baron Thompſon, then Juſtices; of the Goal-Delivery for the 
ſaid County, held at Wells before. the ſaid Juſtices. laſt above 
named, deliver into Court; whereupon at that ſame Goal-De- 
livery, the Sheriff of the ſaid County of Samerſer was com- 
manded by the ſaid Juſtices, that he ſhould not forbear, by 
Reaſon of any Liberty within his Bailiwick, but that 
he ſhould take the ſaid Thomas Burridge to anſwer unto our 
ſaid Lord the King touching and concerning the Premiſſes. 
And now (that is to ſay) at the General Delivery of the Goal 
of our ſaid Lard the King, of his faid County of Somerſet, 
of the Priſoners therein, being held at the Caſtle of Taunton 
in and for the ſaid County, on [ Tueſday, the ad of Abril in 
the ſeventh Vear aforeſaid of the Reign of our ſaid Lord the 
King, before Mr. Iuſtice Page and Mr. Juſticg Les, the fai, 
Thomas Burridge, under the Cuſtody of ; Thomas, Wellman, 
Eſq; Sheriff of the ſaid County, unto whoſe Cuſtody the aid 
Thomas Burtidge was before committed for the Caule afpre- 
aid, being brought to the, Bar by the ſaid Sheriff, was ar- 
migned, and pleaded Not guilty, and put himſelf upon 
de Country; and a Jury being impanelled, they, find a {p 
Verdi&y than to ley, ' i een eee ee 
Tbe jury find the Indictment of Wilkam: Palmer far the 
ſelonious Stealing of the Sheep, and that he was convicted of 
that Felony, that he prayed the Benefit of the Statute in 
that Caſe, which was allowed him; and that he thereupon 
was ſentenced t6 be tranſported. for ſeven. Years, which In- 
dictment, Conviction . and Sentence, the Jury find in - hec 
verba; they further find, that William Palmer was by the 
ſaid Juſtices at the ſaid General Seſſions of the Peace, com- 
mitted to the Cuſtody of the ſaid Edward Cheyney, in the 
Iadictment mentioned, the then Keeper of the ſaid Goal at 
Foelcbefter in the ſaid County; and that afterwards, and he- 
fore the 13th Day of Offober in the ſaid fixth Year of the 
King, the ſaid rd Cheyney, the Goaler of the ſaid Goal 
died; and that the ſaid William Palmer remained in the ſaid 
Goal in the Cuſtody of Jobn n being Sheriff + 
5 mp7” = a _— 
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the ſaid County, und not in che Cuſtody of any Perfon or 
Perſons whatſoever chnrACting for the Trünſportation of the 
ſaid Milian Pane. 9 1 4 | 5 MIRO: on Kun 
And the Jory farther find, that no Contract was twade 
with the criff, or with any other Perſon whatſoever, 
* — the faid William Palmer for the 
e „ 


ony, purſuant to the Act in that Caſe provided 


for 
| [The Jury further find, that the now Prifoner Thoms Bur- 442 
ridge onthe faid 13th of Offober in the ſaid fixth Year of the 
...-- Reign of the King, then being a'Priſoner in the aid Goal at 
I T Jvelchefter aforeſaid, and in the Cuſtody of the faid” Fob): 
* | Procter then being Sheriff of the faid County, did'wilfulty ald 
| And l aſſiſt the ſaid Nam Palmer, ſo being in Cuſtody as 
©. aforeſaid; to make his Eſcape out of the fad Goal: And 
i | | whether upon the whole Matter the now Prifoner be guilty 
1 | def Felony, Ye it to the Gurt. i 
Abs Caſe in The Caſe'is in ſhort no more than this Oue lian Pol. 
mier was convicted of Sheep-Stealing, Which is Felony (a 
within Benefit of Clergy. Upon his Conviction, he prayed 
the Benefit of the Statute in that Caſe provided, (by which 
muſt be meant the late Statute of the zth of 'Queen An, 
Chop. 6. which allows the Benefit of Clergy without (6) 
Reading) which was — granted him. Upon this, 
there e e — againſt him, that he Thould be tranſ- 
ported for ſeven Years; and before any Contract made by 
avy Perſon with the Sheriff, or any other, for the Tra 
ation of the faid William Palmer; he is aſſiſted by the Priſoner 
at the Bar to eſcape out of Priſon, And the Queſtion'is, 
whether this #:ilkam Palner at the Time of his eſcaping was 
a Felon ; or whether the Felony of William Palmer was par- 
doned, either by the Statute of 18 Ez. cap, 7. which takes 
away Purgation, or by the 5th of Am, Chap.'6. Which al- 
lows the Benefit of Clergy without Reading; or whether a 
Words of the Statute of 4 Geo. 1. fe) or other Statute wi 
empowers the Judge to order Tranſportation in Caſes of 
clergyable Felonies, whether (I ſay) any Words [in this or 443 
any other Statute extend to pardon this William Palmer before 
his Tranſportation and Service beyond Sea for ſeven Years ? 
For it muſt be admitted, that if Villam Pabner was by any 
of theſe Acts pardoned for the Felony at the Time of 
Eſcape, then he not being at that Time a Felon; it could not 
be Felony in the Priſoner at the Bar to aſſiſt him to eſcape, 
But I take it, that notwithſtanding any of theſe Acts of Parli- 
amen, William Palmer was, and continued, a. Felon at the 
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Time 
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(. By we 14th of Gee. 2. this is made Felony without Benefit of Cg y 
(b) Se. 4. te) Cap. 11. . 14 « : g 
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bel» T3538 3.48. 6 7 £1 and 
The Statute which I Tony - ag ke Noon he 
though not the firſt in 1 18 e th of Quech An, ark, Toh 
Chap. 6, and it is the laſt Sang t. nefit of Cler- 
that ©; foraſmuch as when any. Perſon,. was convicted df any © _— 
% Felony within the Y. upon his Prayer to A e 4 * 
d have the Benefit thereof 1 him, it had = uſed to away Read- 
i 2dminiſter a Book to him, 3 he could read ing. and pro- 
7 20 à Clerk, which by Experience had been found to be of no 88 
« Uſe; Therefore it is enacted, that 13 be con 
« vitted of a F within the Benefit of Cl erg 
4 y to have the nefit of this EY 7 
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«© be as O m, as 0 

So that na the Interve 
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adjudged, that the Ordinary is not a A 
or {A to the Court, ne upon x 
Clergy by the Ordinary was never entered. Stone's Caſe, 
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R. from the Reporter's Manuſcript. See alſo the Lord Halt 
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How ſuch a As to the next Queſtion, how ſuch a one convicted of a Fe- 
one is to be lony within the Benefit of Clergy was to be puniſhed ? The 
* y Statute of 18 —_ (4) gives a plain Direction, © that 
» 5 „ the Ofſender, after lergy allowed, ſhall not be delivered 


& over to the Ordinary to make Purgation, but ſhall'be burnt 
jn the Hand, and after Burning, he ſhall be delivered 


„ forthwith [out of Priſon;“ which latter Words have been 445 


taken to amount to a conſtructive Statute Pardon. So that, 
I think, two Things are to be conſidered : 4 EAT 
Firſt, From what Time a Felon convicted of a clergyable | 
- Felony is intitled to the Benefit of the Statute Pardon of 18 
Eliz. whether from the Allowance of Clergy, or from the 
Burning in the Hand? © is EYE Wis e 
. Secondly, What Alterations are made as to this Point by 
the Statute of 4 Geo. 1. which leaves it to the Diſcretion of 
the Judge to order the Offender to be tranſported, inſtead of 
being burnt in the Hand: Or, with Reſpect to the preſent 
Caſe, whether Villiam Palmer, having been convicted of a 
Felony within the Benefit of Clergy, and having been ordered 
by the Judge that tried him to be tranſported, is intitled to 
the Benefit of the Statute Pardon, either by 18 Elz. or by 
4 Geo. 1. before be has been tranſported? ?? 8 
And I take it that he is not: Which Point, if I ſhall be 
able to maintain, from thence it will follow, that Palmer con- 
tinued to be a Felon at the Time when the Priſoner aſſiſted 
him to eſcape; and if Palmer was then a Felon, it muſt be 
Felony in the Priſoner at the Bar to aſſiſt his Eſcape; and 
further, as I apprehend, that it does not alter the Caſe, that 
no one had contraCted to tranſport this Palmer, who was thus 
Ander Sentence of Tranſportation, and was aſſiſted to eſcape. 
From what With Regard to the firſt Point; the Time from whence 
1 an Offender convicted of a clergyable Felony, and being al- 
vicded of a lowed his Clergy, and burnt in the Hand, ſhall be deemed to 


 Clergyable be intitled'to this Statute Pardon; [That depends intirely upon 446 


bran -_ the Statute of 18 Ekz. cap. 7. and on the Conſtruction that 
ed he Cher. has been made thereupon ; for which Reaſon I would previ- 
ey, ſhall be ouſly take Notice, firſt, of the Words of that Act, and the 
deemed to be Occaſion of making it; and, 2dly, how the Words came to be 
intitled to conſtrued to amount to a Pardon, when they do not expreſs 
the Statute - f uch Thi | ; IE 
Pardon. 4 1 ning. 3 «A 
As to the Statute- of 18 Eliz, cap. 7. the Title of that 
Part of it which relates to the preſent Queſtion, is, An Order 
for the Delivery of Clerks convi without Purgation : The 
Preamble, ſo far as concerns this Point, ſays, That for the 
* Ayoiding of the ſundry Perjuries, and other Abuſes in and 
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« about the Purgation of Clerks convi delivered to the Or- 
“ dinarics, be it enacted, that all Perſons that at any Time 
«© thereafter ſhall be allowed and admitted to have the Benefit 
or Privilege of their Clergy, ſhall not be thereupon deliver- 
« ed to the Ordinary, as had been accuſtomed ; but after ſuch 
“ Clergy allowed, and Burning in the Hand, according to 
< the Statute in that Behalf provided,” (which muſt be meant 
of the Stature of 4 H. 7. cap. 13. that having firſt inflicted 
Burning in the Hand) ** the Offenders ſhall be forthwith in- 
« larged and delivered out of Priſon, by the Juſtices before 
© whom ſuch Clergy ſhall be granted (e): Provided that the 
<« Juſtices, before w ſuch Allowance of Clergy ſhall be had, 
te ſhall and may, for the further Correction of ſuch Perſons 
© to whom Clergy ſhall be allowed, detain them in Priſon fot 
© ſuch convenient Time, as they in their Diſcretions ſhall thi 

© convenient, ſo as the ſame do not exceed one Year's Impri- 
te ſonment; with a further Proviſo (f), that one admitted to his 
1 Clergy ſhall nevertheleſs be anſwerable for other Felonies.“ 
* [As this and divers other Statutes take Notice of the Allow- 
ance of Clergy, (or to ſpeak more properly, the Benefit of 
Clergy) it may not be amiſs here to obſerve, what the Lord 
Hobart (288) fays of the Original of this Privilege, (vi. ) 
that the Benefit of Clergy was a Refuge provided by Com- 
mon Law in Favour of a literate Offender ; bur that it took 
its Original from the great Regard ſhewn to the Chureh; and 
although at firſt only Clerks in Orders were allowed ſuch Pri- 
vilege, yet afterwards this Law, in Favour of Learning in ge- 
Ns, 1 was extended to all Perſons capable of taking Orders. 
But as to the Occaſion of the Statute of 18 Eliz. it appears 
from the Preamble thereof, already taken Notice of, to have 
been made to avoid the ſundry Perjuries, and other Abuſes 
committed in making Purgation. The Manner of theſe Trials 


before the Ordinary is ſet down in Stamford, 138. Hob. 289. 
Pult. de Pace Regis, 217. more fully than in any other Books, 


and appears to have been thus: ab; . 
* Firſt, the Party tried was himſelf to make Oath of his Inno- 
ceticy ; next there was to be the Oath of his twelve Compur- 
pators, who were to ſwear, that they believed him innocent; 
then the Witneſſes for the Party tried were to give their Evi- 
detice ; after which the Jury were to bring in their Verdict; 
and if the Verdict was for the Priſoner, the Ordinary pro- 
nounced him innocent. This folemn Form and Intervention 
of the ſeveral Perſons concerned in thefe Proceedings, with 
the ſeveral Oaths that were made on the Occafion, did create 
great Variety of Perjuries, and (which generally ate their 
ompavtions) Subornations of Perjury, | 
Vol. III. 4 K It 
(s) Sect. 3. Y Seck. 5. 
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in this Sort of Mock Trials, and likewiſe [the Compurgators, 448 


The Advan- 
tages thatac- 
crued to the 
Party, in 
Caſe upon 
this Trial he 
was found 
Not guilty. 


What were 
the Conſe- 
quences of 
delivering 
over a Clerk 
convict to 
the Ordi- 
nary abſgue 
ur gatione 


Faciendd. 


who were upon their Oaths de Credulitate, as alſo the Jury, 
all had their Share in theſe Perjuries. - His Lordſhip further 
obſerves, that the judge himſelf was not quite clear: He 


might have brought in one more for a Share, (viz.) the 


Party tried, who, though he had been before convicted on the 
cleareſt Evidence, and though never ſo conſcious of his own 
Guilt, yet ſtill was to ſwear he was innocent. But however, 
by this Kind of Mock Trial of Purgation, notwithſtanding it 
was accompanied with ſo much Wickedneſs, if the Party 
was found Not guilty, he received theſe Advantages : He was 
reſtored to his Credit and to his Liberty, to his Capacity of 
purchaſing Goods and Chattels, and of taking and receiving 
the Rents and Profits of his own Eſtate from thenceforth to 
accrue ; and from that Time was to be taken to be perfectly 
innocent. Nevertheleſs ſuch Purgation had no Retroſpect, ſo as 
to reſtore to the Party any of his Goods and Chattels, or the 
Rents and Profits of his Lands that were before veſted in the 
5 Co, 110, Foxley's Cale, © | 5 
Fut as the Parties thus tried before the Orc Ren their 
ph were generally acquitted ; therefore, where a Felon 
tried in the Temporal Courts was not only found Guilty, but 
that Guilt appeared to be aggravated with ſome heinous Cir- 
cumſtances, in ſuch Caſe the Temporal Courts would not 
truſt the Ordinary with the Trial of the Offender, but deli- 
vered over the Clerk convict abſque Purgatione faciendd j 
under which Circumſtances the Clerk convi& could not make 


Crown, as forfeited on the former Conviction by the Verdict. 


Putgation, but was to continue in Priſon during his Life; all 


which Time he was incapable of purchaſing any Perſonal Ef- 
tate; or of retaining to himſelf any of the Rents and Profits 
of his Real Eſtate, unleſs the King ſhould be pleaſed to par- 
don him. And yet [this was not without its Inconveniencies; 
for it was looked on as ſevere (and with ſome Reaſon too) for 
the Temporal Courts, almoſt in any Caſe, to ſend the Clerk 
convict to the ny abſque Purgatione faciendd, when it 
was to be attended with the Conſequences above-mentioned ; 
wherefore, generally ſpeaking, Clerks convi& were delivered 
over by the Temporal Courts to the Ordinary, without taking 
from him the Liberty of making Purgation; and as theſe Per- 
juries (and the evil Conſequences of them, Subornation and 
Corruption) uſually attended ſuch Purgations ; as / theſe mock 
Trials took their Riſe from factious Tenets, tending to ex- 
empt the Clergy from the Secular Courts ; as this was a Rem- 


nant of the Popiſh Power, and an Uſurpation on the Fo 
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| mon Law, it ſeemed high Time to aboliſh fo vain and wicked | 


For which Reaſon this Statute of 18 Elks, quite takes awa 

Purgation, and enaCts, © That after the Offender is allow 

« his Clergy, he ſhall not be thereupon delivered to his Or- 
« dinary ſas had been accuſtomed ;] but after he has 

e allowed his Clergy and been burnt in the Hand, he 

* be forthwith enlarged and delivered out of Priſon by the 
“ Juſtices that allowed him his Clergy, with a Proviſo, that the 
« Judge may, if he in Diſcretion ſhall think fit, continue the 
* Offender in Priſon.” The Meaning of which laſt Clauſe was, 


* 


that whereas, before the Making of this Law, it was in the + 


Power of the Judge to deliver over the Offender to the Ordin- 
ary abſque Purgatione, in Conſequence of which he was to 
continue in Priſon during his Life, unleſs pardoned; this was 


tinued in 


thought too ſevere, and inſtead thereof, the Judge who tries | 


the Priſoner, if he finds that he deſerves ſome further Pun- 
iſhment, may. ſtill detain him in Prifon for any longer Time 
not exceeding a Lear. | 3 
[The ſecond Point to be conſidered js, how theſe Words 
in the Statute of 18 Eliza. which enaCts, that the Offen- 
der after his being allowed his Clergy, and being burnt in the 
Hand, ſhall be forthwith e and delivered out of Pri- 


| preſs 
ſon; How. theſe Words (I ſay) which expreſs nothing of a 


Pardon, have yet been conſtrued to amount to ne. 
No that was for the following Reaſons ; As the Statute 
of 18 Eliz. had taken away this Proceeding before the Ordin- 
ary, and by Conſequence deprived the, Offender of the Op- 


portunity of making Purgation ; ſo it was reaſonable. td put VT 


the Offender in the ſame Condition as he would have been 
in, if he had performed that Purgation which the Act of 
Parliament diſabled him from A: —_ 3 
Hard indeed it would have „if, after the Offender 
had undergone: the Puniſhment. of being burnt, in che Hand, 
and had been diſcharged of his Impriſonment, his. | 
ſhould ſtill continue of purchaſing or taking any Goods, Chat- 
tels or Perſonal Eſtate, either by his own Labour and In- 
8 7 or the Bounty of his Friends. This would be for 
the Parliament to ſet a Man at Liberty, and yet at the fame 


Time to diſable him from any proper Uſe of that 
Liberty; ſa that to avoid ſuch an Imputation of Hardſh 


Ip, 
it was very reaſonable for the Judges to conſtrue the Words 
of this Act in the Senſe they have done; and, where the Act 
fays, the Offender, after his being burnt in the Hand ſhall be 
diſcharged out of Priſon, to interpret it to mean, that he 
ſhall be diſcharged from any further Puniſhment ; and that 
theſe Words ſhall be taken as a Periphraſis or — 

on. 


® 


tits. td * * 
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Pardon. Beſides, the Proviſo in the Act which ſays, that 
the Clerk admitted to his Clergy ſhall be anſwerable [for o- 4 51 
"mp ther Felonies, implies ſtrongly, that he is never to be queſti- 
—» oned again for this, taking the ſame to be pardoned: by the 
-— Act. See Hob, 291: e Madre 
; It remains then to ſee, when this Pardon is to commence 

and take Effect, and from what Time the Offender is to have 
the Benefit thereof. And here the Statute itſelf is expreſs, 
for it ſays, after Comp allowed and Burning in the Hand, 
the Offender ſhall be diſcharged out of Priſon. 
It has indeed been contended on the other Side, that the 
Burning in the Hand is not any Part of the Puniſhment, but 
only a Mark of Infamy to notify to the Court that the Of- 
fender has already had his Clergy, and is to have it no more, 
and for this is cited 5 Co. 50. Bigginss Caſe, and Hob. 294. 
from whence it has been inferred, that if the Burning in the 
Hand be no Part of the Puniſhment, it is not material that 
the Priſoner ſhould undergo it, - . RUE 

Burning in But, with Submiſſion, I ſhall endeavour to prove, that 

the Hand Burning in the Hand is Part of the Puniſhment. At Com- 
„ e mon Law this Puniſhment was not known, having (as is ob- 
Fes "_ ſerved above) been firſt inſtituted by 4 H. 7. cap. 13, Aſter- 
bis Clergy, Wards by 10 & 11 . 3. cap. 23. ſe, 6. it was changed 
notwith- into Burning in the Cheek, and finally by 5 Ann. cap. 6. ſeck. 
ſtanding 2. rechanged into Burning in the Hand. It muſt be admit- 
n . ted the Lord Coke ſays, that Burning in the Hand is no Part 

Nr. G. to of the Puniſhment; and that this holds even in the Caſe of 

the contrary, an Appeal of Murder, where the Appelles is found guilty of 

is Part of the Manſlaughter, (via. ] that even there, though it be We Suit 
Werren, Of. the Pany, the King can pardon the Buraing in the Hand; | 
and from hence it is collected, that after ( (ergy allowed, 


* 


from Co- 
temporary ſuppoſing Burning in the Hand to be no Part of the Judg- 
Reporters, as ment, then no Part of the I Funiſhment being behind, or 452 
alſo from | remaining to be undergone, therefore the Offender, immedi- 
rities, ately after Clergy had, is intitled to the Benefit of the Statute 
| Pardon O that in the principal Caſe Palmer no langer re- 
mained a Felon, and conſequently that it was no Felony to 
alfi him in his Eſcape. | „„ 
And yet with all due Deference to ſo great an Authoti 

1 muſt beg leave to infiſt, that this Caſe, as reported. by 
Lord Code, is not authentick, which in a great Meaſure ap- 
pears from the e Reports of the ſame Caſe, which 
repreſent it in a quite different Manner, as does alſo a later 
Report. Beſides Which it is obſervable, that the very Rea- 
ſons, given by the Lord Coke for that Reſolution, make g- 
gain, or ſem ml 19 weaken, the Pore fee, f, 
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This Caſe of Biggins is reported in two other Books, both 


of great Weight, Serjeant Moore and Mr. Juſtice Crook, and 
both their Reports of it are different from; nay, contradict 
the Report of it in the fifth Cate. In Moore 571. it is re- 
ported by the Name of Stroughborough verſus Biggon, and 
appears to have been an Appeal brought by the Wife for the 
Murder of her Huſband, wherein the Appellee was found 
guilty of Manſlaughter only. I will mention the Words of 
the Book, only turning the Law French into Engl/b. 

The Queſtion was, whether the General Pardon could par- 
don the Burning in the Hand, (which muſt be meant the 
Queen's General Pardon, for the next Words are, whether 
the Queen could pardon the Burning in the Hand) and, ſays 
the Book, it was agreed the Queen could not pardon it ; and 
that the Pardon could not operate thereon, becauſe it was the 
Suit of the Party. And ſo (continues the Book) it is like the 


453 Caſe of Corporal Puniſhment on the Statute [of Forgery or 


Perjury, (g) where if the Party grieved ſues iginal or 
Bill the K. cannot pardon Ty But it is dei. where 
the Proceedings are in the Star- Chamber; for. there the Pro- 
ſecutions are at the Suit of the Queen. Whereupon the 
Appellee compounded the Proſecution for forty Marks. 

The other Report of the ſame Caſe is in Cro, Elix. 632, 
682, by the Name of Shackborough and Biggins, where in an 
Appeal of Murder the Appellee was found guilty of Man- 
laughter. And in Cro, Eltz. 632. where the Caſe a 
to have been firſt ſpoke to, it is ſaid, the Cons m thee 

in the 


the Appeal being the Suit of the Party, the Burning 

Hand could not be pardoned; and the Queſtion being ſtirred 
again in Cro. Ehz, 682. the Court were divided, P 
Chief Juſtice, and Clinch Juſtice, holding that the Qyeen 
could not pardon the Burning of the Hand, as this was at 
the Suit of the Party, and they compared it to an Action on 


the Statute of Forgery ; but Gawdy and Fenner, Juſtices, 
maintained the contrary, though it does not appear by the 


Book that theſe gave any Reaſon for their Opinion. How- 
ever upon this, the Book ſays, that the Appellee was adviſed 


not to run the Riſque of the Judgment, but to buy off the 
Appeal, and to give the Appellant, the Widow, forty Marks 
to diſcontinue her Appeal, which was accordingly done. 

So that upon the Whole, inſtead of this Caſe being ad- 
judged agreeable to Lord Cotes Report, for that the King 
could pardon the Burning of the Hand in the Appeal, it ap- 
pears by the two Cotemporary Reports, that the Caſe was 
never adjudged, but compounded ; and that the Appellee was 

Vo. III. 4 L adviſed 


(g) 5 Eliz. cap. g. ſect. 14. 
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adviſed: by his own Council not to abide the Event of the 
Judgment, but to buy off the Appeal. - © 
[And now, I would conſider the Reaſons given by the 454 
Lord Coke for what is reported by him to have been the Judg- 
ment in Brggin's Caſe, which, | inſtead of ſupporting, do very 
much weaken that Authority, The Reaſons given by the 
Book are, firſt, that the Burning in the Hand is no Part of 
the Puniſhment. "EQ" gs 158 
But as to this, ſurely Burning in the Hand 7s Part of the 
Puniſhment, not only in Reſpe& of the Pain by Burning, 
which is no flight one, provided the Judgment be im- 
partially executed, (as muſt be ſuppoſed ;) but on Account of 
its being a laſting Brand of Infamy which the Party is to 
carry about him to his Grave. It is ſo far from being no 
Part of the Puniſhment, that it is all the Corporal Puniſhment 
he is to undergo in this Caſe. e 
Ihe other Reaſon given by the Lord Coke in his Report of 
this Caſe is ſtill leſs maintainable, namely, that it is no Part 
of the 9898 : Whereas plainly it is the very Judgment, 
and is ſo entered on the Record in theſe Words, Ideo Confider- 
.atum eſt quod [the Offender] in Manu ſud lzvd cauterizetur, 
according to what is taken Notice of in Mr. Juſtice Raymond's 
Reports, 369. Elizabeth Celier's Caſe, where the Reporter 
obſerves, that the Precedents in Raſtall are ſo. And the fame 
Book likewiſe ſays, that Biggin's Caſe was compounded, as I 
have mentioned before, and never adjudged, e Lord Coke 
alſo at the latter End of his laſt Reaſon admits, that if this 
Burning in the Hand were Part of the Judgment, then the 
- Crown could not pardon it, it ps; ap the Suit of the Party; 
and if ſo, then this appearing to be the very Judgment, the 
Authority of the Caſe is plainly given up by him. 
[It is true in the Caſe of Searle verſus Williams, Hob. 294. 
the Lord Hobart ſays, that after the Benefit of Clergy allowed 
to the Offender, the Statute, though without Burning in the 
Hand, operates as a Pardon, And I cannot but admit that in 
the Caſe then before the Court, this was rightly faid, becauſe 
it was the Caſe. of a Clergyman in Orders who was the Of- 
fender; and a Clergyman has the Privilege of not being burnt 
in the Hand; for the Statute of 18 Eliz. does not require thoſe 
to be burnt in'the Hand who are by Law privileged and exempted 
| "therefrom, as Clergymen are. And tho' afterwards the Lord 
bs Hobart ſays, that where a Felon has his Clergy and ought to 
4 be burnt in the Hand, yet it is not eſſential, but that a Man 
may have the Benefit of the Statute candor he be not 
burnt in the Hand, as where the King pardons the Burning, 
it is equally beneficial to the Offender as if he had been burnt; 
and that in ſuch Caſe without being burnt in the Hand the 


456 


| the Caſe of Searle ve 
bd... That where the Statute ſays after Burning, this imports 
where Burning ought to be; otherwiſe, ſays the Book, the 
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I fay, the Lord Hobart aſſerts this, and his Aſſertion be adm * 
to be Law: Yet what am concerned to maintain, and 


Which ſeetns not to be denied by the Lord Hobart, is, that 


wherever the Offender is not exempted from being burnt in the 


Hand, either by being a Clergyman in Orders, or a Peer of 
the Realm, or by being pardoned; in ſuch Caſe the Offender 


muſt be burnt in the Hand before he is intitled by the 18 Ez. 

to the Benefit of the Statute Pardon. - * 

And indeed this ſeems  plialy implied in the laſt two Lines of 
ſus Williams, in Hobart, which are, 


* Statute would o no good to Clerks, in whoſe Favour it was 
chiefly intended.” ie, 


be next Caſe cited againſt me was out of the Lord Halses 


| Pleas of the Crown, 240. cap. Clergy, where that learned 
Author, in reckoning up the Effects and Advantages of being 


this Statute of 18 Elix. 


allowed the Benefit of Clergy, ſays, That in antient Times the 


Conſequence of allowing Clergy, was the Delivering over the 


Offender to the Ordinary, either to make Purgation, or abſque 
Purgatione, as the Caſe 72 tequire: But, ſays the Book, by 

| e Offender ſhall now only be burnt 
in the Hand ; which has (namely, which Burning in the Hand 


| has) theſe Effects: ½. It enables the Judge to deliver the 


chaſe and to retain the Profits of his Lands, Zah, 
him to his Credit. And for this he cites Hb 
Williams. © 


Offender out of Priſon. 24, It gives him a 2 to pur- 
reſtores 
Searle vexlus 


Now, to what Words muſt all theſe Effects and Advanta- 
ges refer ? Why plainly to the laſt Antecedent ; and that is, to 
the Burning in the Hand; after which (viz. then or on this 
Condition precedent) accrue to him all theſe Advantages, 
But if any Doubt ſhould ſtill remain with Regard to 8 Con- 
ſtruction of the Books of theſe two eminent Judges in the Law, 
(as I hope there does not) I ſhall only mention one Caſe more 
on this Subject, which is that of the Earl of Warwick, up- 
on his Trial by his Peers in the Houſe of Lords, for the Mur- 
der of Mr, Coote. This Trial was on the 28th of March 
1699; and though the Caſe is not to be found 1 in any 
Law Book, yet it appears at large in a very uſeful „which 


457 J ſhall mention for no [other Purpoſe, but to direct to the Find- 


ing it in the Journals of the Houſe of Lords, and they will 


be allowed to be of the greateſt Authority; 1 mean the Collec- 


tion of State Trials, Vol. 5. 167. in the Trial of the Earl of 


Warwick, where the Arguments of the Council and the Reſo- 
n of {Þ8 . Judges are reed ot barge, 


"hon 


Offender ĩs intitled to the Benefit of a Statute Pardon 3, though, 
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Upon that Trial a Queſtion 40 e * the Enge 
of a Witneſs, Who was called on the Behalf of the Earl ot. 
N it was une French, Who had been convicted df 
Manſlaughter, and allowed his Clergy, dut had hot Been 


— pets 


Inſtance of a in the It appeated however in the Caſe, that the'Kii 4 


very ſolemn 


Relat had an — to pardon the Burning in the Hand, a Ptiv 
dearone Seal having been granted for that Purpoſe; but it not havi 
convicted cf palled the Great Seal, the King” $ Pardon was out of the Caſe: 
Manſlaugh- and the only Queſtion was, (and which reſolves our ron 
2 = Queſtion) whether one convicted" of Manſlaughter, and 
Clergy, but had been allowed the Benefit of Clergy, but had not be 


not burnt in burnt in the Hand, Was a good Witneſs? Z j Anne 1 
the Hand, 21 54 be ba 0 
nor pardoned as to the Burning, was not teſtored to his Credit. benq Saive 


4 oil ci ga 
The then Attorney and Solicitor General (b) — — 
that he ought not to be admitted as a Witneſa, in Regard he 
ſtood. oanvicted of Felony, whereby his Credit was tainted} 
and that Credit could not be reſtored, unleſs he: had been burnt 
in the Hand, which would then have- amounted: to a Statutes 
Pardon by 18 Elz. or unleſs the Witneſs had been en 
the Daring n che Hand. 
On the a end The Ne 0 
Council with By noble Lord, the Priſonet then at the Bar, 
and it ap . that in the Arguments on [both Sides, the 
Oluſe of Searle and Williams, from the Lord Hobart's Re- 
Port, nd alſo the Lord Hale's Pleas of- the Crown, were Cited 
' With, The greateſt Advantage. It was ſtrongly urged on oe 
8 IP Behalf of the Priſoner, that the . of 
; 10 N the Party produced for a Witneis to his rl, and and 
e i mT all his Capa cities; and it was a plauſible Argument made 
0 "Ok of. by Lir Thomos Powis, that, after the Parey :camiRted 
ache of Manſlaughter had been allowed his Clergy, it was a very 
3 unreaſonable 8 againſt him as a Wineſs;' that he had 
not that Mark of Infam my impreſld apo his Hand 3 and to 
ay he. could not be a meſs in a Court of Juſtice "becauſe 
0+ +1 r a Felon. © © 
Aſter hearing Council on both Sides, the Lords defired the 
Opinion of the Judges. that were then attending on ol 
ſolemn Occafion ; and the Lord Chief Juſtice *Treby, with 
his uſual Clearneſs and Accuracy, delivered his Opinion againſt 
the admitting this Witneſs, declaring, that a Perſon convict- 
ed of Felony is tainted as to his Credit, and canndt be reſtored 
thereto, or admitted as a Witneſs, until he is parl6ned : That 
it is ne the 18th of Els, does ates as a Alkuſe. Pardon; 


but 
(h) Sir Thomas Trevor and Sir Jeb Handi. 1 Sy 
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- 3 5 y- requiſite to. the Pardon; 
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E but continues a Felon. 
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Ofender; after 

Allwance of - bi s Clergy, and Burning in the 225 U 
1 out of . Priſon, theſe Words make two Things pre- 
viz.) the Allowance of 
and Batning | in the Hand, which are therefore 
Conditions precedent: So that the Perſon produced as a Wit- 
neſs for the Lord Warwick, though he had been allowed his 
Clergy ;, IS not having been burnt in the Hand, nor par. 
Burning, he remained convicted oſ Felony, y, and 


| ok 1350 no good Witneſs : With that Opinion the reſt of 


es. £93 reſent concurring, the Perſon offered to 
Go ge Wines for the Earl of Warwick was di: 


* poet and 45 gave no Evidence. 


produced this great Authority, I need notinfift thas 
1 the Hand is 1 2 of che Puniſhment ; but may 
from hence infer, that in the Caſe of a Layman, the Butni 
inthe Fand, or_the Pardon of that Burning, is one of 
Conditions required by the 18th of Elia. before that Act can 
te as 4 Fardon ; and I think I may from hence alſo con- 
de, that ſit is nom a ſettled Point, ſettled in the higheſt 
Court of Juſtice, that, althoug h the Offerider has had the Al- 
rr Luk Cle: F, yet Tt he has not been burnt in the 


the Puniſhment preſcrib- 
4 den been to the Pardon given thetey 


wit 4 AY JE 1 6XI}E 
This leads me to the 9 „Which In what Ca- 
enatts, i) That where any Perſon Quall — 1 of {< the Sta- 
« any Offence-within the Benefit of Clergy, it ſhall be la ful N 
« for the Court before whom ſuch Perſon is convicted, or uny ee 
* other Coire held dae e e . thudhorey, Burning in 
2 & the Hand | : 


ation is to 
Per- III. | 


b) 82. 1 


— 


De Term S. Michaelis, 1738. 


" : * 5 
1 F * 
— . 
j — 2 * 
1 


In Acts of 
Parliament 
introducing 


a new Law, * 
Words Af- ap 


firmative 
imply a Ne- 
gative. 


until 


which is the P 
iſhment of Tranſ 


455 1 * 1 18th of Eliz. the Offender, though he be Allowed hi his 
Clergy, yet is not intitled to the Benefit of the Statute Pardon 
be has alk the Puniſhment of Burning in the Hand, 
ment preſcribed by chat Statute: So the Pun- 
Oleg” which is in Lieu of Burning in che 


Hand, where the Neue who tries the Offender thloks fit to | 
order it, muſt alſo 

titled to the Benefit of the Statute Pardon i in the preſent 15 
Or, as in the one Caſe on 18th of Eliz. the Olfnder's f - 
fering the Puniſhment of Burning in the Hand is made a Con- 


5 precedent to that 
on this Act of 4 Geo. 1. 
Puniſhment of Tranſf porta 


given chereby. 
To this — 5 it has been objeCted, that the Words 


Rep? + Bur ſurel 


der ſhall be 


ace Vol a n 


intro 


on but one: 
. e e N LE OA 


{hal e ; 
1 e ud's 


Fee — 
and died; 


Infant, and though 


tute of 4 Geo. 1. are only in the Affirmative, . 
being ones y any negative Words. _ 
y this is ſuch an Affirmative, 1 plainly im- 
plies a Negative: "An Act of Parliament, in ſaying an Offen- 
pardoned, or ſhall have the Benefit of Pardo 
from and e a Time, muſt neceſſarily be intetided to m 
— 5 > Offender ſhall not have bis Pardon until that Time. 

e Rule to be, that whereyer 2 2 barten u 


W. Law, (as this of 1 Pn 


bie N 


whereupon 

Taken, hs "as the Cop gu Je; yet the Infant Son 
8 

to the when he acce an 
a Remitter be a Thing Ting fe in Law. i 5 
it is a Reſtitution of an old Right: But he Ren, ee 
was, becauſe the Statute ſays, the. Poſſeſſion. ſhall, be executed 
in ſuch Manner, Plight, 2 — as the Uſe was Before li- 


mited () and 
ay l (m) 


(1) The Feoffment makes the Infant in by Paniab, but if — 
mitted, he would be in by Deſcent. 
(m) Vide ant” 6. in the Caſe of Milli verſus Banks. 


undergone before the Offender can be in- 


ardon ; in like MR, u 
Ayer oat s having un 5 
muſt alſo precede ce Pardo 


ent hardly known nk * us, that 


8 


; ſeem tedious, TR men: 


Eftate in the Land, as he had 


this Ca 
tin 
eldeſt Son, . Ain He 
the Right of the Intail deſcended to the 


0 i could. be imputed 


theſe Words be only in the Affirmative, 
ply a Negative. Sec Hob. 205 . 


Deren 8. debe 1 7 3 W 


” — — —_— IS” SS 
4 — 


d. 18 


5 e, in order to prevent 4 great and "manifeſt 
Inconvenjence Whi hich would otherwiſe happen. It would be 4 
yery great Inconvenience, ſhould there be a Chaſm, or Inter- 
valof Time, in which one convicted of a Felony for which he 
is ordered to be tranſ 87 =: might be aided or Miſteg by ano- 
ther to eſcape; out of Priſon 5 77 ſuch other” Perſon's incur- 
462 ring the Guile 'of . But if | Palmer ſhould, in the princi- 
pl Call, by _ to have ae tk = Sele Par- 

che is ported, mer in wed his Cl 
then from ih Time of ſuch Allowance, 200 before his Tre 
portation, he would become rio Felon,” and conſequently it 
ould be ng Felony in the Gaoler, or any third Perſon, to 
Faffer or mon. oy to eſcape; which would be a great Inconve- 
Fonfirution of a Statute againſt | the 

and apparent Intention thereof, 

apr ment's Sake, this Sta or 40055 1. 
ould. CoolfuSons: If by one publick 
N would Mie, I d, on 15 coy, * other 


nience arifing 


expreſs W 
ſup 


which te 2 
. cite icing the of Tran th= 
ic pronoun ng t . rta 
| i£ 05 render Gele the w le e that 
after the Offender Has been Add and fhall have — — 
beyond Sea for ſo long a Time as the Sentence ordert, 
in our Caſe is for ſeven Tears ) ſuch*Tranſp and * 2 
ſhall intitle the Offender to a Pardon: 


are to operate as a Pardon, before the Tranſportation and Teven 
Years Service, which wauld be for the Expolitors of the Law 


that an uſeful Conſtruftion may be made of it, To this I may 
add, that if Palmer is to be deemed pardoned before ſuch Time 

as be is actually tranſported, de can he be aſtervrards trunſ- 
rted? How can a Man be for à Crime, which be- 

463 fore the Puniſhment was pardoned ? | What can be more ab- 


ford than to , an Offender is firſt o be pardoned, und after. 
"wards puniſhed ? 


There is indeed a ſubſequent Statute of 6 Geo. 1. caps 


8 


N an 
- 4 


which Chaiſe muſt | 
be rejected, and of no Manner of Signification, if the Words THORP 


lick Miſ- 


to ſtrike a Clauſe out of the Statute Book, at the fame Tine 


25. Pr 
ſed. x. making i it Felony without Benefit of Clergy to teſcue — 


within 600. 
1. cen releuing Flr eue Tasfeuu o the Hands of ide Con- 


e N in any Cale, fach affirmative Words in bas Eſpecially to. 
o, 48 . to receive that* Conſtruftion ; here we 2d a pub- 


— 


De = $ Mice FI 


an n Offa —_ condemned to be 


, out of the Hands of 
thoſe who had contracted to tranſport him, The Occaſion 
of which Clauſe was probably to obviate a Doub', w hich” 
otherwiſe might have ariſen, whether the Cuſtody of the Con- 


tractor was a lawful Priſon, and within the Statute De Fran- 


gentibus Priſonam ; or, it might have been added, the mate 


effectually to deter all Perſons from attempting a Reſcue, 
ſubjecting thoſe who ſhould make ſuch Reſcue, to the Gt t 


of Felony without Benefit of Clergy, even though the Crime, 


for which the Perſon reſcued was in Cuſtody, was within Be. 
nefit of Clergy. But the Matter now on ueſtion is in ng 
Sort dependent upon, or relative to, that Clauſe; there hayi 
been no Contract ever made with any Perſon for 5 
of 4 the Priſoner at the Bar, - 
Wherefore, as this Statute of 4 Geo. 1. impowering 
ſo ges to order Tranſportation for ſeven Years in all Ca . 7 
elonies within the Benefit of 9 5 places Tranſportation” 
in the Stead of Burning in the H as the Offender's un- 
the Puniſhment of Burning was a Condition are 
dent 46 the Statute Pardon; as this ConſtruQtion is a grecab 
to the expreſs Words, to the plain Intent and Meani 
Ad, and would prevent that Miſchief, which Wou ng of th 
wiſe enſue, were there to be an Interval of e 


might, with a Kind of Impunity, aſſiſt or voluntarily ſuffer 


* * | 
For r f 060%; I take it, Palmer, though his 1 __ 


a Priſoner condemned to be tranſported for Fdloay's 


within the Benefit of Cler 


yet, be ing to be 
for ſeven Fears, Was, Gal, continued's Felon; e 464 


ſuch, it wap RN In Burridg, the Priſoner atthe Bar, to 


# 6s  W,- + 


N a. anon, or not, for the Taggen of 


Palnr, i hong Felow Common Law to af u Felon to 


this being th Houbt which dock with the Cont 
72 HA e only at- the Bar, if that Doubt be a: 


at the Trial of 
length reſolved, {which I haye here endeavoured to do) I hope 
the Court will now that Sentence of Tranſſ 


againſt the P. 
15 i be e the Caſe. 


But, it is true, the Inge nuity of the Coundll/ for the Pri- 


ſoner has ſtarted other e ſome to the Form of the 
ient; and ſome to tho ſpecial Ver- 


Indictment, as being i 
dict. as being imper cd: To which Lſhall our to give 


| an Anſwer. | 
The IN 


The firſt Exception to the Indiftment was, that the rad 


ſion of #1 & is not charged to have been done Vi & Arms, 


Armis in In- 
Giment being only Matter of Form, cured by 37 H 8. Sed quer”. 


But 


* 


which would have been done at the Tris, 


a any Fes * 


9 466 


f 


9 406 


- 


But as inſerting theſe Words in Iodidiments 
. ſo now by the Statute of 


. 
x 
- 


atter 


ner at the 2 


But this ſeems to be ſufficiently evident; The Jury find, that 
Palmer was indicted before the Juſtices of Peace of the County 
of Somerſet for felonioully Stealing a Ewe Sheep ; that John 


Cuſtody for Felony. | 


Procter, the then Sheriff [of that County, in whoſe Calle 
- this: Palmer is ſhewn to have then been, ex cauſd predifts, (that 


is, for the ſaid Felony) brought the Priſoner to the Bar before 
the ſaid Juſtices to be tried; that he pleaded Not guiley z that 
he was found guilty z that he prayed the Benefit of the Statute: 


in that Caſe made and e ; 'that thereupon the Juſtices 
U 


pronounced upon him Sentence of Tranſportation for ſeven 
Years; that in”: Conſequence” thereof the Juſtices committed 
Palmer to the Cuſtody of Edward Cheyney, the then Keeper 
Cogn the Keeps ofthe id Gol died 

eyney the Keeper © died 3 that this Palmer 
remained in Cuſtody of the ſaid Jahn Pracher, the then Sheriff 


of che faid County ; and that Harridge (ihe Priſaner zt che 


Bar) being then a Priſoner in the fild Goal, and in Cuſtody of. 
the ſaid Sheriff,” did wilfully aid and aſſiſt the ſaid Palmer, fo. 

ing in Cuſtody as aforeſaid, to eſcape cut of Priſu. 
Now theſe Words, that Burridge the - Priſoner at the Bar, 


4 lh Palmer, ſo being in Cuſtody as aforeſaid, mult esl. 


ſarihy be intended, fo being in Cuſtody for. Felony as aforeſaid], 
for it does appear by the Verdict, that he was before in Cuſtody. 
for Felony ; and on the other Hand it does not appear, that he 
was ever in Cuſtady, and the Court will not (indeed it cannot 
well) intend that this Palmer was in Cuſtody for-any other Cauſe 
than that mentioned in the ſpecial Verdict. pig $3445 £2083 2:5; 
Another Objection was, that it is not found by the ſpecial 
Verdict that Rurridge, the Priſoner at the Bar, knew Willem 
Palmer was committed for Felony, or had been convicted of 
Felony, at the Time when he aſſiſted Palmer to ws 


— V LAS 


the ſaid Edward 


[To which it may be anſwered, that as Palmer had been Harbouring 
convicted of Felony at the Quarter - Seſſions of the Peace held a Perſon out- 


for the ſame County of Somerſet, all of that: County are 


lawed for Fe» 


ſumed, to haye Notice of it; atherwiſe, had the Convi Trap rn. 
been in another County; and it is the ſtronger in this Caſe, for County, 


Vox. III. A 4N ya In 


that Palweratd Burridge were in the Lats Priſon, N 


Cegy to de Felony without aftual Node of, fych Ouilawry, 


** 
— — 


—— — 
KK „ % » 


A. 2s 4 Tee Michaelis, 578 = 


— 


F 


ws Hale J Pleas Hebe Crown, 278. it is cad has if ane 
is tried. and attainted. of Felony.. in the) County of the.Law 
pry Notice Weg in the ſame County :: Wherefore; 
another Perſon l and harbouts hing in the ſaid 
ounty, this. makes the Receiver Acceſſary 3 ſecus, if the 


Attainder were in another County. And Stamford, 41. 4. puts. 


the Caſe further: If one be. outlawed for for. Felony in the 
Count of A. (which. is leſs.notorious than a Convictian up- 
on a Trial) and attainted thereon, if any Perſon receives and 
harbours him, this makes the Receiver acceſlary; to iche Fela· 


ny, upon 4 Preſumption that all People in che lame County.are 


ve vy to. what is done. in their own County, and to a Matter 

Record there; E otherwiſe it, is of an. Outlawry in: 

agother County, tho ſs Matter of Record. oil 
T'muſt admit, that the Words. of the Lord: Hale. zubelten 

mentionihg, the ſame; Caſe, . (page; 218.) ſhew, his ow Opie. 

pi: to | contrary, 2 ** | 

2 . in utrogue Caſu, 

fine or in another Coun 

Ent the, Authority, of 25 

Point here. 


Where one 150 what nb ue 5 eto the 
e in Rar Was ding an un he aſſiſted the King's 
—_— 15 fra 58 the, King! 8 255 4 54 aut of it, whereby the 
abide by, and {ities ws ob 85 andithat, beintz angaged in 
anſwer for, 815 unte c, n x; by, and. be anſwerable for, 
all the Con- a1] the! Conſe quences if a Priſoner committed for Fe- 
eur of 1 ety | N be of 25 Means of that unlawful AC 
— thay is 18 Felon i e erſon afliſting. Neither will it 
could not be bl CO Nt that the Zn afliſting, the Eicape.did-noti known 
foreſeen. that the Priſoner, who eſcaped by Means, of. his. Aſſiſtance, 
Bur ir ſeems Was in Cuſtody. for, Felony, tor. it, is Al e Foal of him 
. to in- who engages | in ſuch, unlawful Act. 

volve A 


in Felony, unleſs there were originally ome bee Intent. ; ee er 


lu the ſeveral Caſes where an onbGy 'Death * 
enſden pes Perſon's doing any Act, the Difference is, if 2 
A eee e dbing, and in Conſequence « of which 


7 the 
, . 3 119 * 


Eo In- the Lord- Hato * of the” Pla 7 kg 
Emlyn, Vol. I. 3 _ is very Ph n expreſſing ehe 
1 of the Opinion in tamford, and obſerves, that it oftentimes lies as little 
Way of many Pe; ſons, to know who are convicted or attainted of Fe- 
oy or r as whether a Man be guilty of it. And a u. tee 622+\it 
neceſlary to make an Acceſlary. after, that there de Ne 4 
—ů— max attaint in the ſame County; for Preſumption oe 
Men criminal, where the Puniſhment is capital. See alſo the 12. 

wieke's grgument poſt. 
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460 Fir was as unlawful. an Act. in Aurnidge:the — 


23 EN — — — n 


— 


— — —— . rr 


-De Tenne. & Aare p =” 


ns, hy a lawfub Act, then ELL 


te Death hap 


or a Death per Infortumum: But if the AR 
de unlawful, this is Mai er ar Murder. Hals Pk 
Co. 31. And there this further Diſtinction ix taken: 


Suppole 
Lam doing an unlawful Act, if it be with. a felonious Intent, 
and Death enſues; then it is Murder: Whereas: if I do an 
unlawful Act without a felonious Intent, and, Death follows 
, it, in ſuch Caſe. it is but Manſlanghter. ' 3 It. 36. 
[In Hale Pl. Co. 56. A. throws; a. Stone at: B. which 
glances and kills C. this 15 only Manſlaughter, by Reaſon there 
was no malicious or felonĩous Intent: But fill, fays tha: Beok, 
it is not a Death per  Infortunium, in Regard, A. was doing 
an unlawful Act i 1% og a, Stone at another Man; The 


like Difference is in in 3 Inft, 56, If. A, iatand 
ing to ſteal 2 Deer in the Park-of B. ſhoots at a Deen, and, by 


ai(Glance of an Arrow kills a Boy that lay hid in a Buſh;j 
ene, who ſhot at the Deer knew nothing af che Boy's 


g in the Buſh, ae Murder. And in the ſame Bbalt 
1 by the Lord Coke; if a. Man, ſhoots, ati a, Coch on a 


Hen as Man's. Yard, and by Miſcbance killya Man; : 


this is Murder, becauſe the, AQ was unlawful. 


«There is indeed a Remark | made on this, laſt, Caſe" ig that 
of: ahi Kin 116, . whete. 


ng and Plummer, in Nl. tho 
Lord Chief Juſtice Holt fays, that to it is Murder where 


one | ſhooting at a Hen in OE 8 Yard kills a Man, there 

muſt be a felonious Intent to ſteal tho Hem, Ce elſe, a 

ing to the Lord Holt, the Caſe is not e nor War- 
ranted by the Book cited in the Margin. However, ſo far 
will be admitted (which is all I N fen) thut: if 4 ſhoots 
at a Hen in another Man's. Yard,” (which: muſt be an unliw- 


fyl Act, as it is againſt Law to, y tobe 4 Mrapenss if 
Death enſues thereupon, it is {at- leaſt] 


caſt] Manſlaughitep. 
apply then theſe. Authorities to; the preſent Caſb;: - * 


Bar, to aſſiſt lis Fellow - Priſaner Palmer to eſcape out of Pris 


ſon, as it would be in the Caſes, Lhave cited; ta\fling-w Stone 
at another, or io ſhoot at a, Deer in another u Bark; or at an 
ea ns 5 — 
a Perſon, un y. yet being im uenco 
unlawful Acts which the Parties were: doing 


the fame Felony ar Manſlaughter, (and — — 


N 1 Ro the, Jens R — 4 'the 

) 4 * 

605 Fee this? „ Difinfion ken Lord: Obie Paſs 
the Trial of 


* 
State Trial, Val. v1 3. 


N 


0 


Die Term. S. Michaelis, 1935. 


* 


Boy's lying in the Buſh, or of the Man's being in the Wa g 


So in the principal Caſe, the Eſcape of Palmer out of Prito | 


who was in Cuſtody for Felony, being the Conſequence « 


 Burridge's unlawful Aſſiſtance, makes it Felony in Burridge; 


Breaking of 


a Priſon 
wherein 


Traitors are 


in Durance, 
and cauſing 
them to e- 
ſcape, is 
Treaſon, 


though the 


even though it ſhould be "ſuppoſed that he | Burridge] did 5 
know. his Fellow-Prifoner Palmer, whom he aſſiſted to eſcape, 
vn in er Feng. 

I would only mention one Caſe more upon this Head, 


which ſeems almoſt in Point, and as great an Authority as can 


well be produced, being at an Aſſembly of all the Judges of 
England, and containing the Reſolution of ten of the Fad ges 
ſeriatrm. I mean Benſtead's Caſe in Cro. Car. 583. 16. Cars 
1.) which Caſe was many Years afterwards cited — allowed to 


be Law, at an Aſſembly alſo of all the then Judges of England, 


except the Chief Juſtice of the Common Pleas,” thet Place be- 
ing at that Time vacant by the Promotion of the Lord Chief 
1 to be Keeper of the Great Seal; and this 
s in Keyl. 77. Limerick's Caſe, where the Opinion of the 
Judges was in theſe Words: “ That the Break of a Pri- 
be fon wherein Traitors are in Durance, and cauſing them to 


te eſcape, is Treaſon, [though the Parties did not know that 470 


* any Traitors were there. Alſo to break a Priſon * 
6 Felons eſcape; this is Felony, though the Priſon-Break 
doch not know them to be in Priſon for ſuch” Offence,” “ 


5 N 4 Z Y 7 = ” N 4 * 9 * . 4 * * , * P 
Ju „ r .* a) x . - . 18 6 
wth did not kno = W any Traitor * cl . the! 0. EY 
1 * . N . — « F 
—* . ö N $ : | 
Ld 


are nt GL 5 AS hs 328 | 3 1 
It is true, in this Caſe thus ſolemnly reſolved, there was a 
Breaking of a Priſon ſuppoſed, which is not in the principal 
Caſe. that makes no Difference with R to this Obs 
jection of the ſcientur, whether the Party aſliſting, Cc. knew 
that the Priſoner whom he aſſiſted was in Cuſtody for Felony, or 
not. It might have been the Fact on which that Reſolution in 
Benfiead's Caſe is grounded, (and it does not appear that the 
Breakers of the Priſon knew the contrary) that at the Time 
when the Priſon was broke, there might be no Priſoners there but 


for Debt; and if ſo, the Breaking of the Priſon had neither 
of the Statute de Fr an- 


been Treaſon nor Felony by Reaſo 
gentibus Priſonam, 1 Ed. 2. Stat, 2. Nevertheleſs, though 
the Breakers of the Priſon might really know nothing of any 
Traitors or Felons being then in Priſon, yet this, according 
to that ſolemn Determination, was no Excuſe to them, nor 


evented their incurring the Crime of Felony, where 


by that Means Felons eſcaped, nor even of the Crime of 
Treaſon, whore Traitors thus eſcaped ©, :f 


1 


1 


Pl 
S 4 * 2 W 
* 5 8 þ 
171 And 
E 2 


* 
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Pe Ten, 5 Le, 1735. = I 


We if this be, © by the ſame. Reaſon 1 the Ignorance 
Burridge, the [Priſoner at the Bar, that his Fellow-Priſoner 
Palmer was in Cuſtod 2 Felony, can be ng Excuſe to him: 
For in each of theſe it ſeems, the Offenders were do- 
ing an unlawful-AQ; — 3 by all the Conſe- 
quences of it, even Conſequences that rendered. ion vilty 
of the, higheſt Crime, and ſubjected them to the el Fon 
iſhment known to our Law, that for High T 

471 And now I come to the laſt Objection, which (as I ob- 
ſerved) ſeemed to ſtick with the Court, namely, that Burridge 
the Priſoner at the Bar is not indicted "for Breaking the | 
nor for Reſcuing his Fellow-Priſoner Palmer; but for afliſtin 
him o eſcape, which i faid 10 be n mere, Gun being if 

after the Fact to the Felony of Sheep- p-Stcaling, which 
Palmer was convicted of; e fb, the · Indictment is: — 
re for that Burridg t:to' be indicted as Acc 

Fa hv, ele. to Ea, clony. and not as n 

Ow | 


But Lapprebend at Burridge,. in af 
who-was in les 10 F ad natetinrns F, 
of Felony, as a Principal, and not an Acceſſary only 
next Place, that Point to; Is 
ebe no more than Galen s Heu. 
having aſſiſted Palmer, in 
of Priſon; yet ſtill, ik e the 2 — is 
d r and Aſſiſting 
Priſoner Pa then convicted Fg to tg 6 out of 
Priſon ; and if fuch Aiding and Affing does, make = 


ing Pan 


Aboceſfary, then he. is indicted —＋ ue 
of tioning the Word c 


therefore 3 faid: Intereſt Rei: Publics 
ture. "Where 1 Mari for any Capital 
Priſon, he is preſumed: — in Salud — 


todid; and it is upon this — DE 


Wo. Il. 


his) Biken gte, — by Law to 3 comfort, 
him; and to ; him with „Gr. when in Priſon⸗ 
Bat: to do this before Impriſonment. * 

render even his neareſt Relations (his 
nee wire they wo. 2e Ari, 8 

„ Cafſe-6f Treaſon: where. zre no Accellarics,. S ga 

wa op; Regatd has been. Genn for the Steep of theſe Piſs, 


1 vac: 5 


== 


mon Law, and @- Common Law, if a Priſoner broke Priſo 
Breaking = of KS impriſoned only for c Peine en bes 
TP was Felony for ſuch Priſoner to 


2 it 
ee Pri Prien. gat, R I Pas ace 347. 6, 2 Inf, ubs pra. Es 
or Treſpaſs e but this i uſted by the Statute of x Ea. : 2. bar. 2. « Hs 4 


1 2 ada; that the Statute & Frangent 4 Pe 
(iaben Notice of above) alters the Law in e 
ing, that a Priſoner, who breaks Priſon, Hall 


the Guik of Fel longs: mob uoleſs he be 8 for Felony, and 
in ſuch Caſe his 1 0 is Niger bi that Stattite declared to 
_ ; Thers def wk te pe thogghi 


A Ed e Colne: boo 


tried for the F . br riſon,. 
. d ae a to Fl 


: 


: 8 12 . n Rite * #3] | 
. 6 in Stztute, ri g Fr 2 
Sade; and yet, the wy nat res hs the Miſchief intended to 


| be remedy the, AG}, though a penal one, is by an equity 
Conſtructiom extended to a. Str ae Nati th e Prifot ö 
and therefore in Pulr. de Pace, 147. l. PL +. ag 7 
Stranger breaks Priſon where one is committed for Felony, 

this is Felony ; for at Common Law it was as much a Felon 

wk in 4 third Perſon toWreak Priſon, as in the Priſoner him 
wks PE dil ir in we for Fee cle in order to belp a Pris 
who does eſcape ac- 


ſoner com- 
mittedforFe- th 


ba. 


2 ** OO OO 


bor Ore of a ; P14 8 1. 


aſe 


— po 'the pre- 


e Lord Hat PL Ger, #16; ſays 
under an Arreſt for y is TyTN 
„ the Reſcuing a P 

reaſon: And f this be fo, Fr 
afiſt « Man that is in Friſon 


for Fe lohy to - 


e out. of Pri- 


. 
* 
* * » 
- 


Treaſon! c 
that the Perſon 
8 
5 ied 1 0 


K 


Fecha from be any Wiy feb i 8 Bla 


II this 3 


e, dee the Ae a 8 


only to the Felon e 

5 Gr. 43+ 6. and Puls de Pace, 144. 
Caſe, which ſeems material to the 

reſcue a Man arreſted or committed 


In 2 


Hah of « Pita, © depends' "7 wat, the Words of che Act De 


2 or — d Fortiori, 10 45 te . 


cipal Felon, and bot an A und (accordirig'to makes hs 
oe 1 Hater) the Reaſon-is, for 2 — 5 
eee a6 the ae, Fe- 


ow 
0 * 924 1 - 
* 0 215 if 4 9 aa ' 


2 arg 15 . 
cuing a an 

22 55 r 

ſor every Arreſt is an Im 1 Hole, Pl. Or. 1 

And if the Reſcue of 6 e eee 

Reſcuer a principal Felon, and EU 

Cel then by CORY « Feen 2 


of Flicks an Acct: 
fiſt Palmer, then in City for 
; ſon, and accordingly Burrid 
3 Poſe , then . would 2 
ys e to aſſiſt Palmer the F 
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| rr. 
the Priſoner, by whoſe ſtance Palmer had would 
have been the Principal: But if Burridge were in this.Caſe 
but an Acceſſary himſelf, as is contended. on the other Side, 
(which muſt be meant of an Acceſlary after the Fact, r K 
cannot be pretended that he is an Acceſſary befote the Fact) 1 
lay, if Burridge himſelf be but an Acceſſary, then he cannot 
haye an Acceſſary, for bers cannot be an e to an Ace; | 
ceſſary after. the Fact. 
ths here I am ſenſible it may be objefted, that there: — be! 
by an Acceſſar: to an Acceſſary in the Caſe of 4 Felony ;. and ſo. 
There may is Hale, Pl. Cor. 219. Stamford, 43. b. Pult. 144. Pl. 19. 
2 Ac- To which I anſwer, that muſt FS with this BN 
oa ty that there may be an Acceſſary to an Aeceſſary before the 
before. the Fact, but there cannot be an Ac to an Acceſſary after/ 
Fact, but not the Fact; and this is the Diſtinction n in Jenl. Cene 29% 
to.20 AC: cops 56-128 for Inſtance ; if A. aſe and procure B. ta mur 
the Fa. der C. A. by this is Acceſlary before the Fact, and though. 
but 1 yet if D. receives and conceals him from Jul 
tice, D hereby becomes an Acceſlary, though any to- en 
Acceſlary. A 
To carry "this Gale a fine ; Bret Suppoſe B. that e a 
mitted che Murder, is aſterwards / received and concealed from 
Juſtice by J. S. who thereby becomes  Agceflary after the: 
Fa, A then, N. receives and conceals from Juſtice this, 


F. S. the 3 this would not make J. N. the Re- 
An Accef.. Ceiver. of the 
ſary before ; the Reaſon of which i is, for that the Crime, of the 


the Fat before the Fact is much greater, and of a deeper 
guilty of a Dye, than that of the Acceſlary after the Fact: The Acce 
muchgreater , ry 
4 ct ue " [before the FaCt (be it in Murder or other Felony) adviſes 4 


an Acceſſary and incites the other Perſon to commit the Crime, and bei 
after the the firſt Mover, is ima great Meaſure: — 


guilty 

Fat. whereas the .fter\the — — 

perfectly innocent of the Crime, knows nothing of it until 
committed; only after it is over, receives the Perſon that did 
the Fact; in which Caſe common Compaſſion, Good- nature 
and Humanity may be in n ſuch 
an Offender, ſo as to mitigate his- Crime; 1 
But what can be ſaid in Favour of the Aae befote 
the Fact, who in cool Blood adviſes and ſets on another to 
commit Murder, or other Felony? The Act of Parliament 
(0) with _ Juſtice 1 Con e 1 


" * N 7 1 * 4 
11 . ö 5 . | i 0 N } X. 1 FR M _ 


YU "The fume 8 os Ke et ral in Pet OY 
-" 33 Dwelling houſe, or in or near the Mighty, © or t Burning 
- -Dwelling-houſe, or. Barn having Corn in it. See 4th and 5 
Aan, . chap. ew I, 


of Philly and 


= _— — 3 eee 1 
72 os Ns YE Re 
GOT ITT OE IF nt gn trees 


| 3 
r 


E 
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before the Fat, but does not take it away from the Ae- 


this Caſe is 


* DW pp, 
4 on.” hs.” — ys — 
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ceſſary after the Faccgg. „ eee en een 

- Again: As Burridge, the Priſoner at the Bar, was in the 
ſame Houſe, and Fellow-Prifoner with Palmer, and is 

faund by the Verdict actually to have aſſiſted Palmer in his 
Eſcape out of Priſon, Burridge muſt be intended to have been 
preſent with Palmer, while he was aſſiſting him to eſcape. 

And I do not know a ſingle Caſe in the Law, where, if one No Caſe 


killed; there the Perſoa laying the [ Poiſon was Principal in who isablent 
the Murder; but 1 am at a Loſs for an Inſtance, where any at the Time 
one preſent and aſſiſting was only held Acceſſary to the Fe- — * = Te 
lony. If one be preſent at che Killing of a Man, and comes C:2ne may 
there for that Purpoſe, but does no Act, being only ready be a Princi- 
to aſſiſt in he Killin this makes him a Principal. Hale Pl 
Pl. Cor. 21, 246. Pult. 142. a. Pl. 4. And if being pre- 
ſent, and ready to aid, will make one a Principal, ſurely 

„where Burridge was not only ready to 
aid, but-aCtually aid and affiſ It. 
But ſuppoſe for Argument's Sake, that Burridge was not 
a principal Felon; that he was no more than an Acceſſary to 
Palmer, who was in Priſon convicted of Felony for Stealing 


a Sheep; and that 1 was Acceſſary to him aſter the 


Fact, in aſſiſting him to eſcape out of Priſon; yet «till the 

Indiftment againſt Burridge is right, and well maintained h 

the ſpecial Verdict: He is indicted for having aided and al- 

liſted Palmer convicted of Felony to eſcape out of Priſon; and 

the ſpecial Verdict finds this Part of the Fact to be ſo ; conſe- 7 

ly, if aiding and aſſiſting a Felon to eſcape out of Priſon In an Indict- 

oes amount to make one Acceſſary, then is Burridge both in- ment of one 

dicted and found Guilty as ſuch ; and there is not any \Nevho is an 

ceſlity of inſerting the Word Acceſſary in the Indictment, the no Need of 
ſame being no Technical Word, no Term of Art, like the inſerting the 


Word Burglarit?r for Burglary, Proditori? for Treaſon, or Word Acc 


Rapuit for a Rape: It may with equal Reaſon be in /*” 
ſiſted, that the Word Principal is a Technical Term, and 
that where the Fact is, that one is a Principal in a Murder, 
or other Felony, he muſt be indicted as a b as that in 
the preſent Caſe Burridge, the Priſoner at the ou 


ht to 
be named or indicted as Acceſſary; but this is not niche 
In 


are there any Precedents to warrant. it. | 
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Kin Tremain's Ph Cy. 288. there is an IndiCtment apainft® 


one Stent der fbbing Ente Bllunbvun'on the Nhe and wah 78 
ing from him 30“. arid the fame Indiftment Is again Ear! 


Toy, for that the ſaid Tuy, before the ſaid Robbery; did incite! 
abet and procure the faid Srone to commit the faid Robbery; and!) 
that after the ſaid Robbery committed, and aftef the ſaid Tuy 
knew that the ſaid Stone had committed the faid Robbery, he 
[ Foy] did feloniouſſy receive, entertain and comfort him. Stone” 
and [vy were found Guilty upon this Indictment, and were 
attainted, and after vrards pardoned; and though it appears 
that Ivy the Acceſſaty brought Error to reverſe this Attainder, 


and a Errors; and though it alſo appears by the In- 


dictment and Verdict, that Ivy was Acceſſary both before and 
after” committing the Robbery ; ſtiff the Word Acceſſary is not 
ſo muebhꝭ as once mentioned in the Indiẽtment, not is this af 


ſignedꝭ as one of the Errors, as moſt certainly iti would has 
been, if it had beem thought to have been an Error. This 1 

take to be as ſtrong a Precedent, as well can be of this Naturto i 
F hhere is another Precedent in the fame Book, (34) 1. 


Ning verſus Ringreſe, where it appears, one Was preſent and 


ag afliſted in the Felony, which in Law makes a Nepal; and 


Priſoner Fribnicꝰ abettavrt, i 


yet, as in the former Precedent the Word Aer, fo here 
the Word Principal was not metitioned'in che in neten 80 


Se in Serjeant Hawkiny's pl. C. ad Part, 375. t is faid, not to 


ſeem neceſſary in any Indictment or Apptabagainft any one 1 


re the Fact, to ſet forth the ſpecial Manner by 
which he abetted, Gr. but only to charge generally, that the 
auit & procuravit, Sc. agree 
ably to which, and in the like general Words, it is aid in our 


aſſiſt Palmer, who Mas convicted of Felony, to eſcape out of 
Feidew ͤ yr h e e 206 
From whenee I would infer, that if it were admitted, that 
in this Caſe Barrzdpe; the Priſoner at the Bar, were no more 
than an Acceſſary after the Fact to Palmer, by having aſſiſted 
him to eſcape out of Priſon when in Cuſtody for Felony ; yet 
the Indictment is - and that it is ſufficient for it to charge 
the Fact; and if Aiding and Aſſiſting a Felon to eſcape out of 
Priſon makes one an Acceſſary, then Burridge is indicted and 
eonvicted as ſuch, and there is no Need of mentioning the Word 
Acceſſary'in the Indictment. \ 190%. eig bas 131:uM0 
There is only one Thing more remains, which though it 
does not now immediately and directly relate to che Caſe, yet 


ſinee it may in the Event happen to have Reference thereto, 


ſnould che other Side prevail in bringing off the Priſoner, my 

1 Inſufficieney in this Indictment; and as 

Court. was pleaſed to tic this Point, and to mention it to 2 
r, 


Indictment, that the [Priſoner at the Bar Fæhmici did aid and 479 


De Toma Michaelis, »P ALS. 


Bar, — Intention (L preſume) chat it ſhould. he cle Me oe 
"Pp 1 ſhall thercfare endeavour todo do in 2 yery few Wards, 


The Point is this: Suppoſe, for ö $ Sake, chat this 
e. of Burridge, the wage Ne the Bar, » is. in any Re- 
inſufficient; that be ought to yl — indicted as Acce/- 
ary after the FaQ, and cs, the e ar, to have 
been indicted for a inſtead of Alding and Abetting + 
— (L ſay) that ency in the 
Indictment, Burridge ſhould LET the Opinion of 2 Court, 


in his Favour, what would the of it be 


And I take it to be very plain, to be a ſottled Point of Law, 4 
480 that the Priſoner would be liable to be (indifted and tried over, | 
again ; and then probably the like n whereon he was 
convicted before, il convict him again though the Rule 
bez: that a Man's Life ſhall not be p pi Juni i fr the 
lame Crime, yet this holds, and is applica , Where the 
Iadictment upon which the Priſoner is tried, is a ſalficient — —— 
enn that to be inſufficient, or to contain OT 
Miſtake, Reaſon 94 the Priſoner eſcapes, in 114 an inſuffici- 
n the Priſoner is no redone cn Indit- 
made acquictatus, and then, in the Eye of the Lan. 
was not in dy. The Court ex 
Benefit of the Priſoner, to take Notice Jec 
therefore | — 88 Priſoner * | = m_ 
though ence, Many 
Faux's Caſe, mentioned before, is very full 


9 
o ering one 
Rechard 


ot rags take a 
certain Dink? . h a Wan e 
to make him have a 22 . * 
ſpecial Verdict, (via. ) that Was y this Poiſon, 
but that Yaux, the Party indicted for this Murder, was not g 
preſent when Ridhy took the Poiſon. But it appeared to the F 
Court, that the Indictment was inſufficient, it not being al- | 
ledged with ſufficient Certainty, that the Party murdered: took 
the Poiſon, therefore 'the Court gave Judgment for Faux the 
Party indiQted, Nyod eat p mn hg 
Whereupon Vaux was indicted a ſecond Time for the lame 
Murder and the Poiſoning of this Ridley; to which he pleaded, 
that he was auterforts indicted, tri and uitted for this 
Murder, and pleaded over Not — to the N But it 
evident, that the former Indictment was defeCtive, in 
3 ing charged. with ſufficient Certaipty, that Soy the the 
= Fi Perſon [ poiſoned, did receive anddrink this Poiſon 
F determined, that Vaux might again be indiQed 1 * — ſame 
me n PINE eee 6 — 


1. 
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1 n i; 3 at 


— — tried, convicted and 


ed. So that according to this expreſs Reſolution, 10 the In 
9 Burridge be inſufficient (as I hope «not 
may be indicted over again for the ſame Offence; nd of 

12 o that he ought not to be indicted as a Principal Fclony 
but as an ago nap ; even in that Caſe it is determined in 
Keyl. Rep. 26. chat if a Man be indicted as a Principal Felon 
and: Adel Mill he 1 may be indicted again as Accellary after 
the Fa „dot cannot” be FndiCted as Acceſlary before the Fact, 
becauſe with Regard to an Acceſſary before the Fact, who ad- 
viſes and procures the doing of it ; this is as his Fact: But in 


the principal Caſe, it is plain that Burriage was not Accelſary 
iff begebe the Fact, to Palmer's Felony in Steal the Sheep, but 
uboz 200M oy Acceſfary after the Fact. It is 2 ably oh 


alng dhac this 
i&mert” ought to have been againſt Worries for a Reſcue, 88 


auc if he ſhould evade, for that Reaſon, the preſent Proſecu- 

5 tion, (for which there ſeems no Colour) ſtill he would be liable 
dj bo dicted anew for that Reſcue, it being a different Offence 
| Þ nr in this Indictment, and conſequentij ndt 


dable in Bar, From all which it muſt be R N how lits 
+ it l avail Burridge to get off upon an Inſufficie in this 
diftinent, Teeing he Pha Uy * will Thad n _—_ 


? indicted over again. 


To Sum up al is a Word of two: I hope © beams 
that "Palmer, when he was aſſiſted by Barrage Ba fe rm 
of Priſon,” the faid Palmer being — Sentence of 0 
ortation for ſeven Years) was then a Felon, and continued 
h üntil his Tranſportation and Setvice for ſeven Years ; That 


there are no Words [in the 4 Ges. 1, or any other Statute, ins 4.4 


titling 
I 


Fußner to a Mtate Pardon, until he has undergone this 
tion and Service for ſeven Vears; That this 18 
ed on the Reaſon of the Thing, on the 3 
ave cited, and upon the expreſs Words of the Act of 4 G 
1. wy; that in Conſequence thereof, if Palmer was, and 
tinued a Felon, when Burridge afliſted him to eſcape 3 this 
was Felony in Burridge to give ſuch 3 As to the 
ſeveral Exceptions to the Indietment, T hope 1 have anſwered 
them all, and have likewiſe ſhewn, of what-ſmall Avail it wy 


de tothe Priſoner, ſhould any of theſe Exceptions f 
ſince the Conſequence of fuck Succeſs would be only a freſh 


Indictment for a Crime notorious to all the Country; and of 

which the ſame Evidence, which was given before, would a- - 

gain convict the Priſoner ; ſo that it would only delay this 
ranſportation beyond Sea for ſeven Years, - which the ſooner 


ii is begun, nde the footer e But what I hum 1 


fiſt on is, ihit the Point upon the ſpecial Verdict ig 
2 . Crown; that the Indiftment is ſufficient notwith- 


- 11 ſtanding 


——— — —— 1. 1 ep b 


* 
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nding any of the Exceptions ; and therefore pray Ju | 
or the King, that the Priſoner at the Ber may be-ordered: to 

„ eee Years, accotding to the Statute af 4 
F eee | . + Þ ge oh 288 n 4 H 

On the fixth of February, 1734, the Lord Herdwicke, Reſolution 
Lord Chief Juſtice of the King's Bench, delivered the Reſq- of the Court. 
lation of the Court in theſe Words: ann pbk ant | 
Ia the Argument of this Caſe many Objections have been 
made by the Council for the Priſoner, which gaing 2 
to the Indictment, ought firſt to be conſidered; for if the 
Indictment doth not contain a ſufficient Charge, the Verdict can- 
not ſupply it. Thoſe Objections may be reduced to, and con- Ty. | 
fidered under, two Queſtions 3 Firſt, What Crime of Felony tions redu- 
483 is charged [upon the Priſaner Thomas Burridge by this Indict- cidle to twe 
ment ? Secondly, Whether it be wells, fo that the Court Venlo. 
the Priſoner 2 


ode may conjecture, and it is but Firſt general 
Conjecture, that this Indictment was framed and intended to Queſtion. 
be grounded upon the Statute of 6 Ges. 1, cap. 23. ſet. 5. 

which makes it Felony. without Benefit of - Clergy to aid ot al- 

fiſt Felons convict to make their Eſcape 


— 


However, it has been inſiſted, that wilfully aiding, and at- 
trand potted, to 
and it has been 


act. | 1g 40 ISR! - £1 21G 76 af 3 wut 
Firſt, It has been endeavoured to prove this Offence to be a 
new Principal Felony diſtin&t. from Palmer's Crime, as a 
Breach of the Priſon, and letting a Felon therein go at large 
. a Reſcue of a Perſon arreſted and in Cuſtody for Fele, 
] which were Felony at Common Law, + oo 
484 .. [But. there is no Colour to ſupport this IndiCtment as for ap [nan le, 
fa of breaking the Priſon, becauſe no Breach. of it is OF of 2? 
kid, which according to all the Books is in that Caſe neceſſury. Breaking a 
All that is ſaid —4 that the Priſoner aſſiſted Palmer to ei Priſon, ne- 


ca Means whereof he did eſcape, which might be cither — * 
ede de Gouke, or ing out of the Priſon, — —. 895 


Doors being open; neither of which would be a Principal 
2 III. 1 40 Felony 
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5 Felony in the Priſoner. So i Stamford 31. as! 2 Inf 58; 


592. in my Lord Coke's Commentary on the Statute 4: Fan- 


We are alſo of Opinion, that there is no better Ground to 


In an Indict- ſupport this Indictment as for a Reſcue of Palmer: - I believe 


ment ſor a 


Reſcue of a no Man ever ſaw, either in Authority, Practice or Precedent, 


Priſoner, 


the Word 
Reſcuſſit, or 
ſomething 
equivalent 


an Indictment for a Reſcue without the Word Reſcuſit ; and 
certainly that muſt be charged, or ſomething equivalent to it, 
to ſhew that it was forcible,” and againſt the Will of the Of. 
ficer'who had the Priſoner in his Cuſtody. So is Dyer 164. 


to it, muſt 5. Meſts Precedents, Tit. Indifment,” ſe. 156, 181. Bot 


| be uſed, to 
ſhew it was 
forcible, and 
againſt the 


notwithſtanding ' any Thing charged in this Indictment, it 
might be a voluntary Eſcape by Conſent of the Goaler, as I 
faid before, and conſequently no Reſcue. 5 TH 


Will of the . But to this it was faid, that to aſſiſt a Felon to eſcape. out 


Keeper. 


in Accel Accaſfary to a Felony after the Fact, by aſſiſting a Felon con- 


of Priſon, in any Manner or Shape, is- equally: 


miſchieyouz, 
and tending to obſtruct the Juſtice of the Kingdom 3 and the 


Rule is, Infereſ Nei Publica ut'Carcerts ſint in tuo. 

I This is very true; but the Inference drawn from it is not 
right; for this will not warrant us to invent or create new 
Felonies; we muſt take them as the Law of the Land has 
made them, and if that is defective, it belongs to the Legiſ- 
latute, Whoſe proper Power it is Jus dare, and not to the 
Judges -whoſe Office is only Jus dicere, to ſupply that De- 
+: Secoridly, The other Method taken to prove the Offence 
charged in this Indictment to be Felony,” was by ſhe wing that 
the Priſoner at the Bar, by aſſiſting Palmer to eſcape, became 
Acceſſaty to Palmer's Felony aſter the Fact. 
And we are all of Opinion, that a Man may become an 
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to a Felony vict, being in Cuſtody under à Sentence of Tranſportation, 


after the 


to eſcape out of Priſon; provided it be ſuch an Aſſiſtance as 


brace 57 doth in Law amount to a Receiving, Harbouriog, or Com- 


lon convict, forting ſuch 'Felon, ' 
being in 


ladeed, before the Statute of 1 Anne, g 5 a, gap. 9, if 


Cuſtody un- the Principal was convicted only of a clergyable Felony, and 
der Sentence had his Clergy allowed ; or ſtood Mute, or peremptorily cha- 
ion, to e. lenged above the Number of twenty Jurors, the Acreſſary 
cape. out of could not be arraigned; by this Means Acceſſaries to very flag- 


Friſon. 


rant Crimes frequently avoided all Manner of Puniſhment; 
and therefore the Act provides, that in all thoſe Caſes it ſhall 


+ de lawful t proceed againſt any Acceſſary, either before or 
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after the Fact, in the ſame Manner as if ſuch principal Felon 


had been attainted thereof, notwithſtanding any ſuch N 
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gentibus Priſenam, and Hale Pl. Co. 108. inalk-which Caſes 


it is agreed, that an actual Breaking muſt be alledgedd. 
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Felon ſhall be admitted to the Benefit of his C Clergy; prey 
ed, or otherwiſe delivered before Attainder. N | 
486 [The great Objection to this, and which has been much 
laboured by the Council for the Priſoner, is, chat at the Time 
of this Fact committed, Palmer was no Felon, and conſe 
quently there could be no Acceſſary where there was no Prin- 
eipal; for that the pan a of the Benefit of the Statute, 
and Sentence of Tranſportation given thereu do, without 
9 in Judgment Law, amount to a - ano ey 2 
This Objeckion opened the Way to a very wide Field = ES 
Argument concerning übe Effect of the Allowance of Cler ride 
without actual Burning in the Hand, before the Stirate f Tu e208 
Geo. 1; rap. 11. for Tranſportation of Felons; and What AL OS 
teration has been made by that Statute in the Law opal 'this I Prat! 


I ſhall not ſpend the Time of the Court by entering i Sea 1 
Detail of this Matter, as it ood before the Statute of { _ 
1. becauſe! it will not directly lead to the 1 to be 
given in the t Caſe; but 1 ſhall chule to 5 * 
three Caſes, in which, being taken together, you will find all 
the Hiſtory and Learnin Ea Law Geog Topick fully 
ſtated by infinitely abler my Lord Bas in the 
Caſe of Searl verſus Villen . 2 5 2 * ES 
2 Holt in the Caſe of de 
E l N of 
2 C uſtice Trey, w1 i eas 65/8 ary. 
Trial of the rt of Warw! * for the Matder of N, Ge, 
in the fourth Volume of the Starr To p. 383. The: Sub- 
je& has been ſo much exhauſted by Reins IE 
Law, that, without repestin n ,\ I halt Seu 
make Uſe 'of the Concluſion them in Anſwer'ts __ , 8 
487 jection, and that is, that by the true Conſtruction * 
the Words: of the Statute of 18 liz. 6 i 7. W ch takes BY if 2a 
away Delivery to the Ordinary and Pur Burning in the cp. 7, 26 
Hand, as well Nr of lergy, was neceſſary to ml Burnin 
the. Priſoner's Diſcharge from the Felony, and to conſtitute = willl as 
the Statute-Pardon (as it has been called) in all Caſes where Allowance 
by Law Burning in the Hand ought aFually to tate Place, of Clergy 
Therefore, before the A of 4 Geo. 1. "if an Offender, .. necelh- 
 afterClergy allowed, had uy before he had been burht u Gare 1g 
4 the Hand 1 hold clearly that he would ſtill have remained a Priſoner 
3 Felon Convict; and a Stranger, by unlawfully receiving or com- from the Fe- 
forting him, might have become Acceſlary to his Felony after ___- 1 
the Fact.” This moſt phinly appears bythe Reſolution of the before 4 Geo. 


I. cap. 11. 


an Offender, aſter Clergy allowed, had eſciped before he had ben burnt in hö lian. he would 


have continued a Felon, and a St r * unlawfully receiving him, &. might have become 
Acceſſary to his Felony after the F 
Judges 
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But to mp: Doctrine ſome; Odjections were 8 drawn 
from the very Caſes which, I have mentioned. And fü is 
was obje Reed, that in the Caſe of Seart and Mili au, 
Lord Hobart and. the whole Court of Common : Pleas + 
that Sear] was intitled to the full Effect of his Statute- Pardon 


og Ra. only had Clergy” allowed, and was not — 


0992 this I anſwer ; "This Reſolution was very right, res 
1 aid are he wes a Clerk in Holy Orders, who the Statute is exempts: 
ui 10 n ed 3 burnt 1 in the Hand; therefore it doth not 
e 25 n 8 yer to-Which you. obſerve I added this Limi- 
ech Caſes where by Lau Burning in the Hand ought. 
$ on 5467 bm to take Place. Agrecably to this my Lord Hobart, 
Jjuſt at the Eng of the 21 Words: Where the. 
mw Statuteſoys, offer: Rorwing ts the according to the Seas 488 

tdiute in that Beba, I imports where. Burning ought to bes! | 

Lr F That. al in dba Cal pardon the Burning, 
ſhall, in that Cale, have. the Tl Benalit 
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ie. 1 ROI Hitbin the Copſtrustton of the! Se 
tute, und the Rule 1 laid doyn; for, the Pardon int 
| Do thay by Ly only h ah 
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Quo cauterigetur; and the Judgment of I 
a 3 bad „ Pa ver in this ( 


OW 1 25 "Bay # a no Authority or Mee Opinion 


is no Ground for it. It i 5 
12 | 5 of Ne Seats of 1 Eliz. which ſays 
med and Burning in 5 Hand, not after Maes a 2 
vdr aered to be burnt in the Hand. It is conitrafy 
of che udges in the Earl of 7 and contrary 
to the Form of Pleading auterfoits convit# e 
to an Appeal G user; for 455 the A 
ſot forth the Judgment of Allowance of Cl 0 Prod fe in 
lavd ſud Manu cauterizetur, but goes on and ſhews the Exe- 
cution of it by 1 N 80 is the Pleq in the Caſe of TY 


Prong and-Lifle, | 
4tb 99%, Bar ken dhe 17 Report of this Caſe % | 
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dre . 
mand him to Goal, he may 
yet in ſuch a Caſe there can have been no 


_ * Judgment for 


not ha 


triment 
they mig 
er Y. 
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hus 
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ve the Opportunity of demanding his Cl 
to have w 


plend it in. Bar to an 


Burning. 


ithout a Demand; or at leaſt 


Brom, nor fo 


his is certainly Law, n by dhe Caſe 

2b 0 verſus Holcroft in 4 Co. 45, 46. 1 in no 
my Rule; for it de 

has no Relation to the — 


ba had de- 
| jt, and che Coun ſhould make no Record of it, yet 

lead it, ſhewing the ſpecial Matter; becauſe it is the 
ny Default of the Court, which ſhall not occaſion a 
to the Priſoner. | | But none of theſe Caſes prove any 


againſt the general Rule; and it is obvious to obſerve, 


or 
the 


before 
of 


is in ſh 


os inthe Phice of actual 
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this new Statute. 
it has put the 5 — of 


Judgment for Burning in the 


ht as well be produced to prove, that the- Prayer 
Allowance of Clergy, is not 
Statute, as that. Burning in the Hand is not ſo. 
the Law being clear, that Burni 


the Hand was 
the Making of the Act of 4'Geo. 1. for Tranſ- 


tation of Felons, let us now . 10 baker — —— has 
0087 - mi 


'of F. ene. 


ng in the Hand, or only in 
the Place of the Judgment for Burning inthe Hand? If it his 
put the Judgment of Tranſportation 
in the Hand, then the Objection is 
harged, and become no Felon ; 1 — — 
in the Place of the 
the Objection is ill- founded, and Palmer remained a Felon 


e not pardoned. > 
clearly only, in the Place ef the Judgm b ths Had, not inthe Pe 


in Drinks Place — —.— 
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"Row the Words and 3 of the Statute are as 


as any Compoſition or Piece of Writing can 


the 
the 


Traiportation pa? Service in the Plantations is put in the 
Place of the a#ual! Burning. 
Statute is, © That the Court inſtead of ordering (that is, ad. 


gment 


Vor. 


plain 
poſſibly be, that 
udgment of Tranſportation is put only in the Place of 


Burning in the Hand; and the aftual 
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The very firſt Clauſe in the 


*« judging) 


the Dif- 


Where, by 
the Delay or 
Doubt of the 
Court, aPri- 
ſoner con- 
victed of 
Manſlaugh- 
ter has no 
Opportunity 
of demand- 
ing his Cler- 
gy, or if ne 
has demand- 
ed it, and the 
Court ſhould 
make no Re- 
cord of it; 
this, on its 
being plead- 
ed and ſhewn 


— 

U not turn 
to the Preju- 
dice of the 
Priſoner. 


Alterations 
made by 4 
Geo. 1. cap. 
11. for 
Tranſporta- 
tion of Fe- 
lons, where- 
by the Judg- 
ment of 
Tranſ 

tion, with 
egard to 
Perſons con- 
victed of 
clergyable 


Felonies, Bh 
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4 order and dire & that ſuch Offenders ſhall be ſe t, as (6 


. burnt in as Eat ina n 


« as conveniently muy be, to ſome of his 

c und Plantations fg" America for the Space of ſeven Ye 

© * and that that Court before whom they 3 81 
% ariy ſubſequent Cott held at the ſame Place with like Au- 

4 thority as the former, ſhall have Power to convey, "wt 

« and make over ſuch: Offenders, by Order of Court, to 


* .Uſe of any Perſon or Perſons Who ſhall contract for tl 


<<. Performance of ſuch Tranſportation, to him or them, 


. his and their Aſſigus, for ſuch Term of ſeven Years.” 


One would have thought this had been plain — 


the Legiſlature, in order to declare their ae 
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tes, and un: 
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matios Eu, 
without” ne- 
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Wed e, may 


repeal or 
take away 
the Fotce of 
a former 
Law. 


put it beyond all Doubt, have added a ſubſequent 

whereby it is enacted, ** That where any (ſuch / Offen 

% ſhellälbe tranſported, and ſhall: haue ſerved their Cour fo 

4 Ternis: according to the Order of 5 

ge ſald, ſuch Services ſhall have the E 

« Intents and Purpoſes, as for that Crime —— ri 
<<. they! were ſo tranſported, and ſhall have ſo ſerved as afore- 

40. ſaid. I will forbear to comment upon this Clauſe; becau 

{-canpot malie it clearer: One may turn and ſhew a very 


e different Lightt, but 1 18 tee vg it more 
n. 56 Ge 


But to this an Objection was gh by the Prihet's Osbnel, 
chat, ſin being only an nffirmative Clauſe, without any — 4 


Words, cannot take awa 


y any Diſcharge ſuch Felon ordered 
to: be tratiſpdrted,:-would ied been intitled unto without it 


and. e de ee diſcharged by the peter leve Ce 
this At, which-takes away eprom gy done ale 
To which I anfwer, that, though I admit that bir & lf 
ſirmative Law; without negative Words, ſhall not in many 
85 repeal 5 take — 1 Force of a __ Law 5 
iſt ing beſore that was independent it; yet an 
firmativt Clauſe in an Act of Parliament may and 
ſtrain other Clauſes in the ſame Act of Parliament; The w 
Act muſt be conſtrued” together and intire, and when the Le- 
gillature haue declared their own Senſe, and gien their own 
Ex ſition at what Time the intended Diſcharge or Pardog 
take Eſſect, it is not in the Power of the judges to make 
it take Effect ſooner, and render this Clauſe wholly nugatory. 
But what is the Diſcharge enacted by the former 


and how is the Burning in ho Hand taken away? bay is taken 


away abſolutely, or only ſub modo? [ Moſt oaths ai ſub modo. 
Another Thing is wb the Place of it; 1 — 
ing ordered to be burnt in the Hand, the Offender 
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e been before 3 Ait had mexcly upon tha Force 
ol. = fic Clauſe I. ould have thought dhe Couſtraction 
wen haye been juſt the ame. r ic bom 
So much of the Debate. at the Bar turced upon te Point, 
81 have e fit to ſay, — — to ſettle the 
aw upon it; to prevent any 12 
on from. Hr Jargmonts the Court is about to give in 


uſe, as if any — —-—„—„— 
{t a Felon pm 4 lying in Goal under Sentence of Tranſ- 
tation, to break Priſon, or reſcue him, or receive or Har- 
ur him, Mhovt incurring the Guilgof Feloay. Sucha No- 


ee B's dad n rn * 
te we 


— — of the-Court-will Sal under dhe 
on, Which is, whether the Offence be 
i r in N. Indictment, ſo as that the Court can give 


ent upon it againſt”; the Priſoner 2-4 6 nt © 
orb have;already ſhewn, that this Inditment cannot be ſup- 
þ <8 ana matte the: Brifow; or reſcui 
9 ſatficien — * ofen wy 
s ence f an Ac to 
g7 Felo 2 gerd Fact ny 7 ery" to | 
we. are Opivios it d z ank charities wikte- 
rally ee in many Things pocallery (40 to an t 
gd fork an Acceſſary. Ml ee t nes bie 
Fir, 17 charged that the Priſoner at the Bar knew In all Indi- 
that Palmer Was Guilty, or convicted of Felony: is an ments Nod 
eſential Ingredient in all Indictments a — 
becomes an — aſter the Fact, by R 
S "as.C r 
cap. 13. » I. 2. 244; 6. . 
Holes Pl, Gs au. "Co. Ent. 56, 57. Reſt: 43. . 
= $34. „4. This general Rule has not beeti 
4 ikin&ions bave been. taken 10 excuſe the 
it in this Indictment as firſt, that it appears here 
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the contrary, The whole de Progr — he 


"Felon that had committed a Felony: in another 
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the Que was upon the Verdict, ould T lint © (oe, 
nt; becauſe it il f the” Fats 4 Notice, 
of it. 80 in the Cat of — e 
11 1. it is laid down b Yy my f Juſtice: Till, ahne 
jury might well have found d that "the Fuzce in that Cale was 

diſcharged againſt the King s Officers ; but \finte' they ture 
not foimd that Matter, be e r the, confined to 
they have found poſitivel — he i > Uh) Lin 


ideas df 4 F act as it is found. 


This alſo was the due a the C Court in che late Caſe Uh 


of The. King and ns, Mich. 4 Geo. 2. N. R. 
Secondiy n iioction made was, 
by che 1 that 1 — was convicted Ky in 
the fame County in which the Offence of the Abceſſat 
charged to have been committed, and the Liv profthes 
tice to all in the Game County, but not in 4 foreign, C 
For this Fitzberbert, Tit. Crone, Pl. 377. 8 
and Has Pl. C. 218. were cited. 2 
Ae. The Note in Fitab. is mentioned 66 be in Ei ar 
Term, 12 Edw. 2, but I cannot find any fuck Cafe or Opt: 
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and feloniouſſy aided and aſſiſted him to eſcape out of 
faid Goal. UGH 05% e tb Ngo %ad 
In Criminal « Nov it is not laid that - this Fact of Are 

was done Wich Force nor that Burridge was preſent' a 


ben de Hape, and erefort dhe Aid and Aliſtance mig be _ 
Margin, yet ed in 2 different C and we cannot take Notice, that the 


the Place whole Townſhip or Vill of dueicheſter is in the County of 96. 
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has not certainly found any, upon the Facts therein ſtared; and 
therefore it is totally uncertain whether the Priſoner at the Bir 
be guilty of any Felony at all, or only of a Miſdemeanor. 

Suppoſe -the : Priſoner had demurred to this IndiEttment; and 
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the King's Attorney had Joined in Demurrer, and the Mattec 

of Law had been argued, the Judgment given thereupon maſt 

have been # ere of Acquittal. So I apprehend it would 
have been, if the Jury had found a- General Verdiẽt that he 
Was guilty, and afterwards the 23 had been arreſt- 
Ad for Detects in ibe Indiétment. And the like Reaſon does 
in Juſtice hold hermmeee. e . 

1 rom hence no Inconvenience can ariſe: For this Judg- 500 
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Nome he Proper of. King Ae bn 
e Haheas Corpus was read, whereby it appeared that the Pri- 
ſoner ſtood likewiſe charged with 3 by. a_. Juſtice 
of Peace. to Iuelebeſter Goal for a Miſdemeanor, of which he 


| to 
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©: +4. FT"HE ; Jurors. for- our: Sovereign Lord the 
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Peace of our Sovereign: Lord the King, beld at Fells in and 
for the County of Somerſet, upon Jugſdoy 8 wit) the Ele- 
venth Day of January in the Fifth Year of Reign, of our 
Great Britain, France and Ireland King, Defender of the 
Faith, and ſo forth, and in the Yeur of our Lord one Thou- 3 
ſand ſeven Hundted and thirty-one, before Themas Carew, 50% ] l 
Eq; James Strode, 1 Thomas Coward, Eq; Richard Comes, * 
Eſq; William Long, {az Joſeph Brown, E ; Willam Chur- 
chey, Eſq William Jones, Elq; Thomas, Palmer, Eſq: Adam 
Martin, Eſq; Pbilip Sydenham, Eſq; and others their, Fellows, 
Jiuſtices aſſigned to keep the Peace of our ſaid Lord the King 
m che nne divers 
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b 
N * 
* | 
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= 
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1 
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* 


* See, 175 8 


w...... 


Felonies, Tyeſpalſes, and other Mildenievhon —— in | 
2 3 and ſo forth; by e Thomas Cooke, 


Thomgs — Henry Woolf — N 
rael. Gliſton, Wilkam . Henry Fiber,” 7 3 
1255 Bernard, Richard Knowles, Thomas {Nr William 

Selway and Fobn Bath, Gentlemen, good and lawful Men 

Fn c the . aforeſaid, nnelled, ſworn and charged to 
inquire for- our ſaid Lord the Ki "A for the Body of the County 
aforeſaid, it was preſented, that William Palmer of Over ney 

welith Day 


in the County of . Somerſet, Labourer, on the T 
of November in the Fifth Year of che Reign of our Sovereign 
Lord George the Second, by the — op of God, — 
Britain, Runes and Auland King, Defender of the Faith, 
and fo forth, with Force and Arms, and fo forth, at Overfowey 
eſaid, one Ewe Sheep of the Value of fix Shillings; of the 
Goods and Cbattels of a Ferſon unknown, then and there be- 
ing found, . (nd rg het take and carry, 
the Peace of our now ſaid ihe Ming, his Crown 
and Dignity; and ſo fort. 
And the Jurars aforeſaid} now. ſworn. bare, upon their id 
Oath further preſent, has the re Gncent Qonoten-Salios 
of the Price of ns el | 


Y 12 Dey of 7 


Wilkam — — 
above- mentioned, 
was then and there adj 
William Palmer ſhould be tranſ; 
Years, a to the Form of 
cord thereof - and Proceedings 


3 aforeſaid, now. r ae and 
Oath furihet ſay; 1 Wilkaw Palmer bet 1 25 
aforeſaid tried and convicted of the ſaid Felony, was 

TY there (to wit) at the ſame General of the Peace 
DIE of dur ſaid Lord the King, held at Mell in and for the 

© aforeſaid, upon Tueſday the ſaid Eleventh Day of January in the 
Fifth Year aforeſaid, committed by the ſame Court.to his Ma- 

s Goal at Jvelcbefler in the County aforeſaid, ' upon and in 


gy for the Felony aforeſaid: - 
prix now ſworn here, upon their ſaid 
Ou th further pee, 3 e late of Chard in 
Priſoner in his Ma- 


in the County fre 


De Term. S. Abele, 1733U-— 


ne — 1 —— — 


on the Thirteenth Day of October, in the ſixth Year of the 


Reign of our ſaid Sovereign Lord King George the Second, 
and well 4nowing that the aforeſard William Palmer, then 4 
a Friſaner in the faid Goal, bad been convitted of and commit- 
ted to 0 4 Goal, in Execution of and for the Felony afore- 
ſaid, and did then and there remain fo convicted and committed 
upon and in Execution of the ſaid Judgment for the ſaid Fre 
lony as aforeſaid, afterwards, that is to ſay [on the ſame Thir- 
teenth Day of October in the ſixth Yerr bf his ſaid Majeſty's 
Reign aforeſait, with Foroe and Arms at Tvelchefter aforeſaid; 
in the County Tau“ did wilfully and feloniouſly v oel the 
feid William Palmer — 2 there being in the ſai 
convicted and committed upon and in Execution of the ſaid F 
ment for the ſaid Felony as aforeſaid, from and out of the 
faid Goal, fo that he the faid William Palmer did make his 
| Eſcape out of the ſaid Goal, and then and there did wilfully 
and feloniouſly aid and aſſiſt the ſaid Wilkam Palmer, then and 
there being in the {aid Goal ſo convicted and committed up- 
on and in Execution of the ſaid Judgment for the ſaid Fe 
as aforeſaid, in making his Eſcape 6at of the ſaid Goal; und 
that the ſaid William Palmer, by the Aid and Aſſiſtance of | 
bim the ſaid Thomas Burridge, dd then and there make his 
Eſcape from and out of the ſaid Goal, and go at large, to wi, 
& Tuelchefter aforeſaid in the County aforeſard. 
And the Jurors aforeſaid, how ſworn here, upon their ald 


Oath further chat the ſaid Fhomas Burridge being a Pri- 
ſoner in his Majeſty's ſaid! Goal at Iv er aforeſaid; in the 


County aforeſaid, on the ſaid Thirteenth Day of Offober, in the 
faid faxth Year of the Reign of his ſaid Majeſty our Sovereign 
Lord King George the Second as aforeſaid, afrerwards; that is 
to ſays 2 che 1 of. Ocbober, in the fixth Year 
of his ſaid g 2 — 2 with Force and Artns at 
Tueicbieſter 4080 County aforeſaid, did wilfulty and 
feloniouſly break the aid Gool, end eval che ſald e Pol 
mer, then and 9 being in the ſaid Goal ſo convicted 2 
committed in Execution. of the ſa 7 poop 
the aid —— 1 

that he the faid Milliam Palmer did — Nt he 
laid Goal; and then and there did wilfully fly aid 
and aſſiſt the ſaid Miliam Par, (en ad eee bs 
the ſaid Goal ſo convicted and committed and in Ero 
eution of the ſald Judgment For the ſaid Felony — 
in making his Bſeape cut of the fad Goal, "ons 
William Palmer, by the Aid and Aſſiſtance of Kirn the faid 
Thomas Burridge, did then and there make his Eſcape from 
and out of the 8 at large, to wit, at Juekeby 
ter aforeſaid; in — Aegi, ae 
1 Lord the King, his rown and Dignity 
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368 5 | 
IG Ommen granted to 
* examine & at Alps 


cht, the Plaintiff died, 
* Which, in ſtrineſs, the Suit 
ted, but the Witneſſes were examin- 
ed there before Notice of the Plaintiff's | 
Death; the Examination held regular, 
though one of the Witneſſes was yet 
living. Page 195 | 
80 Tit. ExAMIMATION. 


If the Neſangege s. Time for anſwerin ng ( 


be out, the Court will order 
ings to be revived. So though the 
., Defendant by his Anſwer inſiſts that 
the Plaintff id not intitled to revive; 
þ for this ought*to be * either A 
Vor. II. 


; 


1 


— 
s 
„ 


Se Demurrer; but if in ſuch 


Hearing, that 
.. the f « had * ws. ug 


cannot have a Decree, Page 348 


See Auv IA, PiA ad DzMuanR, 
= 


- 4 # 
* 


Anzyanos. 


the Freehold of Lands cannot 

de ept in Abeyance, but muſt veſt 
in Somebody, yet is no ſuch 
Rule with Regard to Perſonal Eſtates, 
which may remain in — = 


wait till a Contingency — Mos. 236 


Lands are deviſed-to 4, 
Heirs of the Survivor in TR to 
. ſells the Inheritance be in 
Abeyance, 3 a Fine 


may 


Pn 
Sod 
" + &&1i 


4 Tas. LE : of the Principal 4 Matters 


may make a good T itle by Eftoppel. | 
Page 372" 


ABJURATION. 


The Nature and Conſequences of Ab- 

| jumtioft by the ancient Common 
Law. [Proceſtant Diſſenters made lia- 
ble thereto, by 35 Eliz, cap. 1. ſets. 
2: but exempted from them bo the 
Toleration Act, or i1W.& M. g. 


hel 18. 38,3900} 
| An Adminifiration i is 


Aden te. See more antics Tit. 
Pawelral, AnD aye poo 


There. may. be bn Aal, 8 as 1 N 


| A Church Leaſe for three Lives is 


* 


— 


„„ 


7 


| ADMINISTRATOR, 


A Baſtard dies Inteſtate vie Wife 
or Iſſue, and leaving a Perſonal Eſ- 
tate; the King is intitled, and the 
Ordinary of Courſe grants Adminiſ 
tration to the Patentee of the Cro 
Page 33 
nt- 
ed to a Baſtard and his Heirs, who 
dies without Iſſue, and Inteſtate ; 
what ſhall become of this Leaſe? 33, 
34 (N) 
granted during the 
Minority of four U Children, 
onę of whom bein hter, mar- 
Tries an Huſband who is lf Age; the 


ceſſary before the- Fact, but not to Adminiſtration is not determined 81 
an Acceſlary after the Fact. 475 So where an Infant Executrix being un- 
I der ſeventeen, Adminiſtration is 

Accouxx. ones, d * Infant marries an 
uſband o Age this does not des» 

Where the Child of a £4 Erequnan, of Lon-.| termine the 22 miniſtration, by the 
don is to make his ion whether Opinion of the Lord King, Chancel- 


he will abide by the Will or by the 
Cuſtom, he is not obliged to elect 
untill after the Account taken. I 24 
(N) 

In a Decree of Foreelofure againſt an 
Infant, though the. Ihfant has fix + 
Months after he comes of Age to 


ſhew Cauſe, c. yet he cannot ravel 


into the Account, nor even redeem, 
but pes ſhew an Error in the Decree. 

4 4 . 22352 

Kt wh * rut. 1 | 
1 Aonlau. 6 P | 


A gal Basiert nt Nature of a 4. * 


Action, but a Continuation 1 — 
the old one. 7 


Where the Plaintiff has firſt brought his 


Action at Law againſt the Defen- 


dant and has Bail, the Court of | 


©» Chancery will not grant a Ne* Exat | 
- Regnum. 


3 - 


Choſe en Aion See denne, 
Baron Aub Fzuz. 18.4 


2 1 l. a is : 


1 4 4 
ki iv M331 
Ab nur r ion or 4 Lier See L- 
-"GACT:: n en 57 Cs 


© 54 * , 


Albin en . 


lor, and Raymond, Chief  Jultice, con- 
trary to the 


1 in 5 Co. 2 
which ſeems to have been extraju i- 
cial, and is 75 taken Notice of by 
Cotemporary e por ters. 88 
| Soif Adminifiration | be granted during 
the Minority of four Infants, and one 
dies; this does not determine the 
Adminiſtration, contrary to the os 

nion in 5 Co. radene!s Caſe. 
In a * , her arge = 
i nal Eftate of J. S. t erſon who 
{ has a Right to tat e be 
hot * 


ia Pa et this is 
f rink Bafa td aftually taken 


mw thout 
9 
8 One ſong Adminiſtrator to J. &. "wht? 
out ſhewing that J. S. di Inteſtate 3 
yet an Adminiſtration taken out of the 
8 8 Court ine be He 
to bea . 


in a” ke 
Court (as in Paris). not taken Notice 
of in our Courts. 3 


4 owes — "ſeveral. Judgments 


und Bonds, ef ** ; his 
» Adminiſtrator ys th f 
| and ſome of 4 Tee 2 — 


| 


> 


"7 


oY 
» „ 4 . 


contained in the 


— 


Taiz VoLums. 


amounts to; what che Adminiſtritor 


ed him; but as to What, he paid on 
the Bonds, he muſt come in pro ratd 
with the other Bond Creditors, « 400 


Ot 64+ RE 
Where the Wife ſues the Huſband for 
a ſpecifick, Performance of her Mar- 
riage Articles, and that he 
ſuch and ſuch Lands upon 


that ſhe has el with an Adulterer; 
much leſs if this be not by the Huſ- 
band pur in Iſſue in the Cauſe. 269 
An In vh 
by the Huſband, after the 
ing away with the Adulterer, was 
ſpecially, pleaded, the Plea. alomed 
* 644485” 2 ( 
Why a, Huſband does not fotlck his 
enancy by the Curteſy on leaving 


his Wife, and living in Aduleery, 
as a Wife forfeits "Fer Dower by 
Elopement, c. 276 


. Fry | F TICS 
ANYANCEMENT. S... 


4. having ſeven Children, makes an 
Executor in Truſt, and deviſes to 


each Child one 5th of his Perſonal | 


Eſtate ; one ofthe Children dies in A. s 


Lifetime, and one of the fix ſurviv- | 


ing Children nce 
the Father in his Life - time; yet this 
Child ſhall take his full Share of the 
2 Fart, without bringing what he 


has been advanced b 


paid on the Judgment muſt be allow- | 


10 ſertle 
er_ in| 
Jointure, it is no Bar to her Demand, 


ce where the Recopeligrion | 
ife's go- | 


4 


Will, as a Gentleman Penfioner's 
Place, or a Commiſſion in the Army, 
| * theſe are Advancements pro tanto. 
Page 317 (N) 


See more, Tit. Lox von. | 


©, Abvownn.. 


An Advowſon deſcending to an Heir 
is real Aſſets, and (as it ſeems) exten- 


| dible in an EE. 440 
| - Arripavit.or OaTH, 
Where a Maſter any Thing as 


admitted, by either of the Pau 

which Report is afterwards except 
to ; the Report muſt, prima facie, be 
en to be true, and requires at leaſt 
an Afﬀidavit to fallify it. Page 


42 (N) 
Affidavits allowed to be read for a Pa- 
tentee of a new Invention, upon a 


ö 


Motion to diffolve an Injunction, on 
coming in of the Anſwer. 255 
A Precedent of a Ne Exeat Regnum being 


granted on Affidavits, thought there 
was no Bill in Court whereon to 
' groundthe Writ, 313 (N) 


Ack, AND WHEN AN INFANT. SHALL 


HAVE HIS 405, ſee Til. Paton or- 
MUR. N a 


Aczzzmant on AartICLEs, See 


. alſo Agreements on Marriage. 
One articles to buy Land, and the Ti- 


ad before feceiyed into Hotchpot. tle is under a Will not proved in 
Page 124] Equity againſt the Heir ; yet in ſome 
The Father is the nly Judge o 10 Caſes Equity will compel the Pur- 
is a proper Advancement for his] chaſer to accept the Title, 1 
r 228g Money agreed to be laid out 1 111 


Inconfiderable Stims occaſionally given | 
to a Child, not to be deemed an Ad-| 


or any Part thereof. 


lowance made by a Freeman to his 
Son at, the n is not to be 
taken as any Part of the Child's Ad- 
vancement ; nor putting out a Child 
Apprentice ; but the Father buying 
an Office for his Son, though büt at 


yancemeng, 
Thus Maintenance Money, or an Al-| 


ſhall be taken as Land, and go to the 
Heir; and no Difference where the 


q - 


M thus agreed to he laid out and 
ſettled, is bs gow in the Hands of 
Truſtees, where it remains in 


'Agreempnt binding” in barh Caſes,” 
ment binding in es, 

and making it as Land, * Page 211 
Whatever for a valuable Conſideration 
is coyenanted to be done, ſhall, in 


Equity, 


— 
— 


A TTR of. the Principal Matters 


4s PR: 4 


| Equity, be looked on as done: Thus 


Money agreed to be laid out in Land 
mall be taken as Land; & e converſo. 
EE 215 
A.*s Father articles with a Carpenter to. 
pay him 1000 J. to build a Houſe on 
his Eſtate ; the Carpenter covenants 
to build it, A. dies; the Heir of A. 
ſhall compel the Building of the 
Houſe, and the Executor to pay for 
. ir ; Eo 
Though by a Deed 5 1 per Cent. per 
Ann. was agreed. to be allowed, yet 


it appeating that the Money had been | 


placed in the Government Funds, 
Which yielded but 4 . per Cent. the 
Court reduced the Intereſt to 4 4. per 
„ fo Seats 475 227 
30, ooo is regie to be laid out in 
Land ; the Money need not be laid 
out all together upon one Purchaſe, 

but if laid out at ſeveral Times it is 
ſuofficient; and if the Covenantor 
dies, having after the Covenant pur- 

chaſed ſome Lands which are left to 
© deſcend, this will; be a Satisfaction 
r — 
An Agreement was ſigned by the Par- 


- ties, and by Conſent made an Order 


of Court, to ſubmit to ſuch Decree 
as the Court ſhould 8 nl nei- 
ther Party to brigg his Appeal pet 
the Cauſe was alle ed to be reheard. 
An Executor in Truſt, who had no 
Legacy, and where the Execution of 
the, Truſt was likely to be attended 
with Trouble, at firſt refuſed, but 


afterwards agreed with the Reſiduary 
Legatees, in Conſideration of 100 


SGulneas, to act in the Executorſhip, | _ 
and he dying before the Execution of | . 


the Truſt was compleated, his Execu- 
tors brought a Bill to be allowed 
theſe 100 Guineas out of the Truſt 
Money in their Hands ; the Court 
_ difallowed the Demand. 251, 
Hs e e 252 (N) 
An Attorney, on Behalf of his Client 
the Defendant, promiſes to pay 500 /. 
to the Plaintiff; this being done by 
the Conſent of the Client, the At- 


torney is not liable, but only the Cli- 


of ſuch Covenant, 


— 


ent. - Secus,; if the Attorney had no 
Authority from his Client t make 
this Engagement. 27 
Brokers of Factors who a&{or = 
_ for their Principals, not liable in their 
own Capacities. 2 279 
A Truſt Eſtate was decreed to be ſold 
for the Payment of Debts and Le- 
gacies, and be ſold to the beſt Pur - 
*chaſer, - A. articles to buy the Eſtate 
of the Truſtees, and brings a Bill to 
compel them to perform the Con- 
tract. The Truſtees by their Anſ- 
wer diſcloſed the Matter; the Court 
will make no new Decree, but rave 
the former Decree. to be purſyed. 
Agreement, when to be perform d in Spe- 
die and When not. a „ . 

A Bill es to compel a ſpecifick Perfor- 
mance of an Award, where the Par- 
ty ſubmitting has received the Mo- 
. ney, in Conſideration whereof he is 
to convey the Eſtare ſued for, Pege 


| 4 I ES abs 
Where the Huſband, for a "Re 
', Conſideration, covenants that his 
Wie mall join with him in a Fine; 
this Court will enforce a Performance 
49 
Auere, If it appears to be impollible 
for the Huſband to procure the Con- 
Bid. N) 


* 


... currence of his Wife. 
Difference between Awards to pay Mo- 
neyy and to do wk Thing Collate- 
| ral; and. why a Bill in Equity may 
be proper only to compel a ſpecifick] 
Performance of the latter. 190 
A Bill in Equity lies not to compel a 
ſpecifick Performance of an Agree- 
ment to pay Money in Conſideration 
of having ſtifled a Proſecution for 
- Felony ; ſecus, if, to ſtop a Proſecu- 


tion at Law for 4 Fraud. ; = $79 
Ude band Agreement, in what Caſt "the 
| Court refujed ts ſet ont gilt. 6 "07 


A. treated for the Marriage of bis Son, 
and in the Settlement on the Son 
there was a Power reſerved to the 


* * 


Father to jointure any Wife * 
: c 


* 


— — 


contained in the THIR D VoLUME. 


he ſhould marry, in 200 l. per Any. 
ying loool. to the Son. The 
ather treating about marrying a ſe- 
cond Wife, the Son agreed with 
the ſecond Wife's Relations to re- 
leaſe the 1000 J. and did releaſe it; 
but took a private Bond from the 

Father for the Payment of this 1000 /. 
Equity would not ſet aſide this Bond 
becauſe it would be injurious to the 
firſt Marriage, which being prior in 
Time was to be preferred. Page 66 

Agreements on Marriage. 

By Marriage Articles Money is agreed 
to be inveſted in a Purchaſe, and 
ſettled on A. in Tail, Remainder to 
A. in, Fee. A. has neither Wife nor 

Iſſue, and might by a Fine only diſ- 
po of the Lands if ſettled z yet the 
ourt (the Lord Ning) would not or- 
der the Money to be paid to A, @ for- 
tiori he would not, if there were ei- 


ther Wife or Iſſue. 13 
But Note; this appears to be contrary 


to the Opinion of the Lord Maccleſ- 
Feld, and alſo to the preſent gay," 
14 


A. covenanted on his Marriage to 


nd 
out 3000 J. in the Purchaſe of Land, 


and to ſettle it on himſelf in Tail, 
Remainder to B. A. purchaſed the 
Manor of D. with this 3000 J and ne- 
ver ſettled it, but ſuffered a Recovery 
thereof; as the Covenant was a Lien 
on the Land, ſo the Recovery ſuffered 
thereof diſcharged the Lien, and 
barred B. of the Benefit of the Cove- 
nant and the Remainder I71 
The Father Tenant for Life, Remain- 
der to the Son in Tail, with Remain- 
der over. The Son is an Infant, and 
on an advantageous Match being pro- 
ſed for the Son, the Father and 
nfant Son join in Marriage Articles, 
and the Father only covenants, that 
within a Year after the Son's coming 
to Age, the Father and Son will join 
in a Fine and Recovery of the Fami- 
ly Eftate ro ſeveral Uſes. The In- 
fs Son ſeals the Deed, and within 
a Year after he comes to Age, joins 
Vor. III. 


with his Father in a Fine and Reco- 
very, but no Deed to lead the Uſes 
is to be found; the Infant Son's Seal- 
ing theſe Articles not ſufficient to 
declare the Uſes of the Fine and Re- 
covery. Page 206 
Sir P. T. Tenant for Life, Remainder 
ta his Son R. T. for Life, Remainder 
to his firſt, Sc. Son in Tail. Sir P. 
T. by Indenture Tripertite between 
himſelf, his Son R. and J. S. covenants 
to levy a Fine of the Premiſſes, but 
R. the Son only ſealed the Deed with- 
out joining in any Covenant; this 
no Surrender, nor Releaſe; nor con- 
ſequently any Deſtruction of the con- 
tingent Remainder to the firſt, Sc. 
Son of R. 210 (N) 
1500. in the Hands of the Wife's 
Truſtees, and 500 J. in the Huſband's 
Hands, is covenanted to be laid out 
in Land, and ſettled on the Huſband 
for Life, Remainder to the Wife for 

| Life, Remainder to the firſt, Cc. Son, 
Remainder to the Daughters, Remain- 
der in Fee to the Huſband, They 
have Iſſue a Daughter, the Huſband 
dies, ſoon after which the Daughter 
dies before the Purchaſe made, and 
then the Wife dies; the Money ſhall, 
as Land, go to the Heir of the Huſ- 
band. | 216 
Sq Money articled on Marriage to be 
laid out in Land, and ſettled, ſhall 
go as Land, tho' the Wife be dead 
without Iſſue. 217 
Money articled on Marriage to be laid 
out in Land, and ſettled, is not Aſſets 
eyen at Law ibid. 
Maney, Part of which is the Huſband's, 
and other Part the Wife's, is, on 
Marriage, to be laid out in Land, and 
ſettled to the Huſband for Life, Re- 
mainder to the Wife for Life, Re- 
mainder to the Heirs of their two 
Bodies, and the Uſes go no fur- 
ther ; the Heir of the Huſband ſhall 
have the Whole. ibid. 
Where Money is, on a Marriage, to be 
laid out in a Purchaſe, and fettled to 


the common Uſes in a Marriage Set- 
tlement, adding a Clauſe, that the 
Purchaſe ſhall be 


made with the Con- 
b ſent 


A TABLE of the Principal Matters 


ſent, of the Huſband and Wife; it 


makes no Diverſity, though no Con- 
ſent was given to any Purchaſe made 
during the Life of the Huſband and 
Wife ; for ſtill the Money ſhall be 
taken as Land. Page 
Money articled to be laid out in Lands, 


and ſettled on Huſband and Wife 
and Iſſue, Remainder. in Fee to the | 
paſs by the Deviſe of | 


Huſband, will 
a Real Eſtate, though the Mone 
never laid out. 1 
Articles on Marriage, whereby Money 
is agreed to be laid out in Land, and 
ſettled, in Default of Iſſue Male of 
the Marriage, on the Huſband's Bro- 


ther, ſhall if the Huſband dies with- | 


out Iſſue Male, and leaving only 
Daughters, be performed in Favour 
.of the Brother, though they were vo- 
luntary, and though the Huſband 
might have barred ſuch Remainder. 
f | 22 
See Agreement voluntary, poſt. 8 
A. covenants for himſelf and his Heirs, 
that he will purchaſe Lands, and ſet- 


tle the ſame on himſelf for Life, Re- 


mainder to his Wife for Life, Re- 
mainder to himſelf in Fee; Equity 


will compel the Executor to lay out 


the Money, though the Heir is both 
Debtor and Creditor. 224 
30, oo0 l. is covenanted to be laid out in 
Land; the Money need not be laid 
out all together in one Purchaſe, but 
if laid out at ſeveral Times, it is ſuf- 
ficient. 228 
A Freeman of London compounds with 
his Wife for her Cuſtomary Part be- 

_ fore Marriage; it ſhall be taken as if 
no Wife, and the Huſband ſhall have 
one Half of the Perſonal Eſtate in his 
own Power, the Children the other 
Half. 320 


Agreement voluntary. 


Any voluntary Bond is good againſt the 
Executor, though to be poſtponed to 
a ſimple Contract Debt. 222 
Articles on Marriage, whereby Money 
is agreed to be laid out in Land, and 
ſettled, in Default of Iſſue Male of 


2181 


1 was | 
221 


the Marriage, on the Huſband's Bro- 
ther, ſhall, if the Huſband dies with- 
dun Iſſue Male, and leaving only 
Daughters, be performed in Favour of 
the Brother, though they were volun- 

| od 11+, Page 223 
'An Huſband. voluntarily, and after Mar- 
__niage, pa the Wife, for her ſepa- 
rate Uſe, to make Profit of all But- 
ter, » Pigs, Poultry, c. beyond 
what is uſed in the Family; out of 
which the Wife ſaves. 1007. which 
the Huſband borrows, and dies 3 the 
Court will allow of this Agreement to 
encourage the Wife's Frugality, and 
the Wile ſhall come in as a Creditor 
for the 1007. eſpecially there being 


no Deficiency of Aſſets to pay Debts: 
"Wy 3 oe pil is 7 
A. having a Wife who lived ſepara 
from him, afterwards courted and 
married another Woman who knew 
nothing of the former Wife's being 
alive ; but it being diſcovered to the 
ſecond Wife that the former was alive, 
A. in order to prevail with the ſecond 
Wife to ſtay with him, ſome Years 
afterwards gave a Bond to a Truſtee 
of the ſecond Wife to leave her 10007. 
at his Death, and died, not leavin 
Aſſets to pay his fimple Contra 
Debts; if this Bond had been given 
immediately after the Diſcovery, and 
they had parted thereypon, it had 
been good; whereas being given on 
the afore-mentioned Conſideration, it 
was worſe than voluntary, and de- 


creed to be po to all the ſim» 
ple Contract De 339 
AMENDMENT, 

Matters 5 filing the Bill, may 
be charged by way of An as 
well as Supplement, | 51 

A Writ of Error in no Caſe amendable, 
and why. 315 (N) 

AnnviTY.. - 


I deviſe 100 J. per Am., to my Son A. 
and his Wife for their reſpective 
Lives, 601. whereof to be paid to 


the 


| 
. 
E 
N 
2 


contained. Fa th Trad Vetus. 


— . + 


the Wife for the $ 
and Daughter, the Remaining — 
3 Son; the Son dies, his 


e121 
One i in Satisfaction of a Widow's Dow | 

er mortgaged Lands on Condition to | 
Pay her 204. 


an annual Payment fecured by Land, 


2 held liable to anſwer Taxes as the | 


* —— — but the Court refuſed to 
make 


; e Annuitant refund in —_— 
of the Payments which the 


_ ceived Tax free, arid for which the 
6 Party paying had omitted to deduct. 
Ws 128 (N) 
— See Rev. 
Where one by Will 
due of his Perſonal Eſtate with 40 l. 
ptr amm to his Wife, to be paid 
Quarterly; the Executor was ordered 
to . before the Maſter ſufficient 
in Bonds and Securities to be ſet apart 
to anſwer this Annuity. 336 


ArswW In. | 
A Defendant cannot FFI wither 


to the ſame Part of the Bill, for the | 


— over. rules the Demurrer 80 


Where the Plaintiff ſues both at Law | 


and in Equity for the ' ſame Thing, 
he will be put to make his Election in 
which Court he will proceed; but 
need not however make ſuch Electi- 
on, till the Defendant has anſwered. 


9h 
One through great being deprived 
of his Memory, and ry an Br Non 
compos mentis, was admitted to an- 
ſwer by his Guardian, in Regard the 
Matter in 9 was but ſmall ; 
but had the Value been conſiderable, 
the regular way had been to have ta- 
ken out a Commiſion of Lunacy, and 
have gotten a Committee 127 100 
111 
as Infant's Anſwer cannot be given in 
Evidence againſt him, becauſe it is 
not the Anſwer of the Infant, but of 
_ the Guardian, who is ſworn, and not 
_ this Plant 437 


* 


the Whole 1007: — 


per Amum; this being 


's 4-90 | 


of herſelf , Bur where a Defendant put in an n An- 


ſwer to a Bill brought by an Infant, 
o did not reply to. it, in ſuch Caſe 
A Ahſwer was taken to be true, in 
egard the Defendant, for want of a 
0 "Replication, was deprived of an Op- 
portunity of examining Witneſſes to 
prove his Anſwer ; and he ought not 
to ſuffer for men Onion in the 
- Phintiff, | Page 237 (N) 
Tamen. 
Baron and Feme Defendant to a Hill; 
the Feme muſt anſwer, though the 
Anſwer cannot be read againſt t 
Huſband, bee * may 7 (poly) be 
againſt her, if ives. But in 
no Caſe is the Feme bound to anſwer 
a Bill ſubjecting Her to a Forfeiture, 
Oey. the Huſband has ſubmitred 


The Defendant pleaded to res 


Bill, and on arguing the Plea, it was 
ordered to ſtand for an Anſwer, with- 


out ſaying one way or other, w hw 
the Plaintiff might except; che Plain. 


| * allowed de except, for that by 


Anſwer was ment a 3 
= an inſufficient Anſwer being 
as none. 239 

Why the Anſwer of one Defendant 

cannot be' read at another 15 
311 ( 

Where a Corporation Aggregate are 

Defendants, they ate not liable to a 


"Proſecution for erjury though 7 * 
Anſwer be never ſo falſe. 8 


A Defendant not bound to anſwer wh 
tended to accuſe him of Maintenance, 
or of buying prerenſed Rights wich- 
ia 32 H. 8. c. 9. 378 


APPRAL, 


No Appeal lies from an Ordet de De- 
cree of the Lord Chancellor or Lord 


deo 
Keeper Tru ts or in Coun 


but only to 


.- 
Where ſee the Reſolution of tht 
Lars mn that Po, 7 7 


An Agreement was fi the Par- 
ties, and by Conſent TTA 


7 


— 


4 Tan BLE of the Principal. Matters 


of Court, to fie to ſuch Decree as 


ſhould be niade, and neither Party to | 
bring an Appeal; yet the Cauſe al- 


_ lowed to be fe- heard. Page 242 


beten. See AVERAGE AND 
\ CONTRIBUTION. TM 
ApynaNTICE, Dy 


1 1 out a Child Ap rentice not to 
be 2 as Part op his Advance- 


ment. 317 (N)]. 


ür AnD FO ION 
See AwaRD. 


ba _ ARREaRs or Ra See Niere 


| Nu of Jvc ENT. See 1050. | 


| MENT. . 
Azuy, 


Buying for a Child a Commitlon in the 
you to be reckoned as Part of his 
Advancement. 


AzTiCLES, See AGREEMENT. 


..317.(N) 


n 
| BE IN TT OR e See alſo 


Hz IR, enen ape Frou 
ESTATE. 1 88 


A. is a Copyholder in Tail, the Lord 
grants the Freehold of che Copyhold 
to him in Fee; the Copyhold, though 
entailed, is extinct, and Aﬀets. Page 9 

One ie binds himſelt and bi Heirs. by a 

Bond, and mortgages f me Lands of 
which he is ſeiſed in Fee for more 
an the Value; his Heir has 200 J. 

ie joining in a Sale of the Premiſſes ; 

this 200 J. is not Aſſets 10 

Leaſe granted to one and his Heirs 
for three Lives is a Real Eftate ; and 

- though by the Statute of Frauds it is 

made liable [or Aſſets] to pay Debts, 
it is only ſuch Debts as bind the Heir. 
166 

Money articled on Marriage to be laid 
out in Land, and ſettled, is not Aſſets 

even at Law. 217 

One 2 of a Term for Years mort- 
gages oh and dies, leaving Debts, 
ome by Bond, and others by ſimple 
Four z the Equity of Redem 

6. Aſſets, — ſhall be able 

; the Debrs equally. 341 


ASSENT AND ConsenT. See alſo Titl. 50 t where a Bond is given to B. in Truſt 
| Lzcacy. . for A. who dies, the Money due on 
the Bond ſhall be paid in a Courſe of 


Where a Term for Years is deviſed to 
A. for Life, Remainder to B. and the 
Executor aſſents to the Deviſe to A. 
this is a good Aﬀent to the N 
over. 
Where the Huſband, for a * 
Conſideration, covenants that his Wife 
| Hall join with him in a Fine, Equity 
will inforce the Performance of the 
Agreement, on a Preſumption that 
the Huſband has firſi gained his Wife's 


Conſent for that Purpoſe, 189 
See alſo the Note ny ſubjoined. . . 
Where Money is on a Marriage to be 


Jaid out in ind with the Conſent of 


Truſtees, the Ceftuy que Truſt is to do 
the firſt Act, viz. to propoſe his Pur- 


chaſe and Settlement, and the Tru- 
ſtees are * previouſly to conſent. 


214 


Adminiſtration ; 1 if there be a 
Term for Years to B. 3 2 


An Executor aſſigns a Term in Tit 
to attend the Inheritance ; the Term 
is by this Means become not Aſſets at 
Law. 330 
An Advowſon deſcending to an Heir is 
Real Allet | 401 


ebts r 


One deviſes all his Real Eſtate in Truſt 
to pay all his Debts; the Bond Cre- 
ditors recover Part of their Debts out 
of the Perſonal Eſtate; the ſimp + 
Contract Debts ſhall be equally y pad 
out of the Real Eſtate with the d 
Debts, and the Bond Creditors ſhall 


have 


— 
— 


contained in the Tum VoLone. l 


have nothing thereout, until the ſimple 
Contract Creditors ſhall have received 
as much from the ſame, as ſhall, make 
them equal in Payment _ the Bond 
{Creditors\; + | '-. 1-Page'323 
On a Deviſe of Lands to Debts, a 
12 -Legatee, whether 8 or Pecu- 
niary, ſhall be paid out of the Lands, 
t Wit e ſimple Contract Creditors have 
+ exhauſted the Perſonal Eſtate. ' ibid. 
i one owes Debts by Bond, and deviſes. 
his Lands to J. S. in Fee, and leaves a 


Specifick Legacy, and dies, and the 


Bond Creditor comes upon the 8 
116ifick Legacy for Payment of Fi 
.-Debes ; the” "Specifick — ſhall 
not ſtand in the Place of the Bond 
Cireditor to charge the Land 24 
died ſeiſed of ſome Lands in 
. conſiderably indebted by Tal 
ment andyfimple Contract, and after 
che Death of & and before the Eſ- 
er Day of the next following 
Term, many of the Judgment Credi- 


tors delivered Fieri Facias s to the She- | 


it riff, and took the Goods in Executi- 
on; here, foraſmuch as the Judg- 
ment Creditors by Relation had evic- 
ted theſe Gaods A in his Life- 
Time, (ſuch their Execution relating 
to the Teſte of the Writ) the ſimple 
Contract Creditors were held to be 
& without Remedy, and not allowed to 
ſtand in the Place of the 2 
Creditors, and be paid out of the Land 
in Proportion as had exhauſted 
MF the Perſonal 1 399, 400 "9% 


AutcnnavT, AND OF WHAT bow 18 
1T MAY OR'MAY NOT BE. | © 


A contingent Intereſt, and which may 


be releaſed by the Bankru is affign- 
able by the — 132 


Sec alſo BANK RU Pr. 


A Man poſſeſſed of a Choſe en Alien in 


his own Right, wm ay aſſign it, though | 


without any Conſideration 199 
Bot Baron poſſeſſed of à Choſe en Action 
ia Right of his Wife, cannot aſſign it 

unleſs for a valuable Conſideration, 

"and yet he may releaſe it. hid. 


Yor, III. 


n — 


If the Wife — it is ex- 


tended upon an Elegit, the Huſband 
may _— it without a- Conſiderati- 
on; ſo if a Judgment be given in 
Truft be a Feme Sole, who marries, 
and by Conſent of her Truſtee, is in 
Poſſeſſion of the Land extended, the 
Huſband may aſſign over the extend- 
ed Intereſt ; and by the ſame Reaſon, 

- if the Feme has a Decree to hold and 
| enjoy Lands until a Debt due to her 
is paid, and ſhe-is-in Poſſeſſion of the 
Land under this Decree, and marries ; 
the Huſband may aſſign it without 
any Conſideration; for it is in Nature 
of an Extent. Page 200 
At Common Law if a Man had granted 
a Rent to A, his Executors and Aſ- 
figns, during the Life of B. and af- 
terwards the Grantee had died leaving 
an Executor but no Aſſignee; the 
Executor ſhould not have had the 
Rent, in R it being a Freehold, 


© the ſame could not deſcend to an Ex- 
ecutor; but this is ws 74d by the 


264 (N) 


"Statute of Frauds. 
Where the Thing aſſigned is ry. 
Choſe en Action, though the 
ment be without Node, yet as no 
legal Eſtate paſſes, Qui prior "off in 
Tempore, potior eft in Jure. 308 
If there are two Executors, who are alſo 
Reſiduary ——— and one of them 
for a uad Confideration aſſigns 
- - Part of his Refduwn to A. and after- 
wards for a valuable Conſideration 
aſſigns his whole Refiduum to the o- 
ther Executor, if both are but Choſes 
en Aftion, the firſt muſt take Place 308 


ATTacnmznT. See Process. ; 


ATTAnDER See FzxLony and 
| rs "EN 


Ar ronny AND SOLICITOR. 


Notice of Motion ven by one not al; 
lowed . to act as Solicitor, not ou: 


An Attorney, for and on Behalf: of "bis 


- Client the Defendant, miſes to 
5001, to the Plain y his bin 
72 -C 


4A 


— 


þ Wh 


Tanus of the Principal Matters 


* 


_ 


done by the Conſene of the Client; | 


Client; fecus, if the Attorney had no | 
Authority from his Client to make 
this Engagement. 


A 


Attornment taken away 


” 
* 


One by Will charges all his worldly E- 


If 


and other Part to B. c. the Credi- 


tors cannot be paid 
till the Maſter has certified what the 


| to contribute: But if the Maſter cer- 


One dies. indebted by Bond 


Purpoſe of making the Heir take 


.  viſed to J. S. and the other Lands de- 


Leaſe of a Coal-Mine, reſerving Rent. 


of Freehold and Copyhold Eſtates, 
which he particularly dif 
his Will; the Cop 


.whole Real Eſtate, then the Creditors 


TE FU TI Ine 


the Attorney is not liable, but only the | 


Page 277 
| ATTORNMENT. | 
Corporation Aggregate could not, at 
Common Law, an Attornment 
without Deed, neither could ſuch 
Attornment be on a Condition ſubſe- 
426 
by 4 & 5 An. 

u, cap. 16. ſets. 9. N ib. 


AvEeRAGE AND Cour R r io. 


ſtate with his Debts, and dies ſeiſed 


es of by 
hold, tho* not 
ſurrendered to the Uſe of the Will, 
ſhall yet be applied to the Payment 
of 4 Debts pari paſſu with the Free- 
ho 


I charge all my Lands with 3 
of my Debts, and deviſe Part to 4. 
id out of the Lands 
Proportion is, which each Deviſee is 
tifies, that the Debts will exhauſt the | 


may proceed againſt any one Deviſee 


for the Whole. 8 
, and ſeiſed 
in Fee of divers Lands, Part of which 


he deviſes to J. S. and other Part 


he deviſes to his Heir at Law; though 
this latter Deviſe is void (as to the 


otherwiſe than by Deſcent) yet it 
ſhews the Teſtator's Intent that the 
Heir ſhould have this Land; and 
therefore (as it ſeems) the Lands de- 


viſed to the Heir at Law, ſhall con- 
tribute in Proportion to pay the Bond 
Debts. | 367 {N) 


for five Perſons, to eacha Fifth. The 
five Partners enter upon, work and 
take the Profits of the Mine, which 
afterwards becomes unprofitable ; and 
the Leſſee inſolvent ; decreed that 
the C gue Truſts ſhould contribute 
each one Fifth towards ſatisfying the 
Plaintiff the Arrears of Rent that had 
incurred during the Time they had 
concerned themſelves in taking the 
Profits. Page 404 (N) 


AvuTHrorITY or Powter. 


b. | A Corporation Aggregate cannot without 


Deed authorize or empower a third 
Perſon to ſeiſe Goods for their Uſe 
as forfeited, nor to enter for a Condi- 
tion broken. 424 425 


 AwarD AanD ARBITRATORS. 


A Bill lies to compel a ſpecifick Per- 


formance of an Award to convey an 
Eſtate, where the Party ſubmitting 
has received the Money, in Conſider- 
ation of which he is to convey the 
Difference between Awards to pay 
Money, and to do any Thing Colla- 
teral z and why a Bill in Equity may 
be 2 only to compel a Perform- 
ance of the latter. 190 
After an Award made, it is too late to 
confirm the Submiſſion ſo as to make 
it good within the Act of 9 & 10 
V. 3. cap. 15. 61 
A Party ſubmitting to an Award, Gel. 
ted the Arbitrator to deſer making 
his Award until he ſnould ſatisfy him 
as to ſome Things which the Arbi- 
trator took to be againſt him: Tho 
this was within two or three Days 
before the Time for making the 
ward was out, yet the Requeſt not 
being complied with, the Award was 
held ill. | | ibid 


— ta. 4 


BaiL. 
Ne Exeat Regnum ought not to be 


granted where the Demand is in- 


A, the Leſſee declares himſelf a Truſtee 


A 


tirely 


OY aus, ET RIOT RS 


contained in the Turxd VoLUNMHE. 


rely at Lave 3 for there the Plaintiff One not in Debt, nor then a Trader, 


l, and he ought not to have 


double Bail, both at Law and in E- 


quity. 


BANK or ENGLAND AND Banx Nor zs. 


One with Lemon Juice takes out a Re- 


ceipt written on the Infide of a Bank | 


Note, but called an Indorſement; this 


= jo. by — an — | 
within the 8 & 9 1 ee. | 


36. and to be Felony without 
| | 419 


BANKRUPTS. 


On a joint Commiſſion againſt two Part- 
ners Bankrupts, the ſeparate Credi- 
tors, thoygh they have taken out ſe- 
arate Commiſſions, ſhall yet be at 
to come in to oppoſe the 
Allowing of the Certificate. 23 
Where two Partners are Bankrupts, 
a joint Commiſſion is taken out a- 
gainſt them, if they obtain an Allow- 
ance of their Certificate, this will 
bar as well their ſeparate, as their 
Joint Debts, and ſo vice verſd. 24 
On a joint Commiſſion, the joint Credi- 
tors are firſt to come in on the Part- 
nerſhip EffeQs, _ there _— a 
Surplus, then the ſeparate itors 
are to be admitted. 25 
A contingent Intereft, or Poſſibility in 
a Bankrupt, is aſſignable by the Com- 
miſſioners; as where the Deviſe was 
to ſuch of the Children of A. as ſhall 
by mu at his Donn, A. had _ 
, who becoming a , is 
Certificate allowed ; this eo — 
Intereſt held liable to the Bankruptcy 


and afignable) for as much as the 
2 in the Father's Life- time might 
have releaſed it. I $2 
Though the Aſſignee of the Effects of a 
Bankrupt claims under an Act of Par- 
liament, yet, as the Statute of Limi- 
tations might be pleaded againſt the 
Bankrupt, by the ſame Reaſon it is 
pleadable” againft ſuch Aﬀignee. 144 


Howes 24 
See alſo the Note. 2 11 | 


| 


td. >. ct. 
2 


makes a voluntary Settlement on a 
Child, and afterwards becomes a Tra- 
der _ a —— this Settlement 
not e to the u „ Paye 298 
If A. and B. joint Traders, — 
Bankrupts, and there are joint and 
ſeparate Commiſſions taken out againſt 
them, and A. and B. before the Bank- 
become jointly and ſeverally 

nd to J. S. * 
which Commiſſion he will come, but 
ſhall not come under both. 405 
But if to joint Traders owe a Partner- 
ſhip Debe, and one of the Partners 
ves a Bond as à collateral Security 
for Payment of this Debt; here the 
joint Debe may be ſued for by the 
Partnerſhip Creditors, who may like- 
wiſe ſue the Bond given by one of 
408 


the Traders. 
| BaniISHMENT. 
Baniſhment cannot be but by Act of 


BAxOGAIxs Carcnino. See Hzia. 


Baron And FzME. Seo alfe | * 
ments on Marriage. | 4 


If Money be deviſed to an Infant Daugh- 

ter, who marries, the Court may re- 
fuſe helping the Huſband to the Mo- 
ney, — he makes a ſuitable Set- 
tlement. 12, 202 


of Tranſportation z and the Wife af- 
terwards became intitled to ſome Per 


S. may ele under 


_ 


— 


Where the Huſband 


PR, 3 AY 
* I 


| for a valuable Con- 

ſideration covenants that his Wife 
hall join with him in a Eine; Equi- 
ty will inforce a Performance of ſuch 
Covenant. $245 Page 189 
But if it can be made appear to have 
been impoſſible for the Huſband to 
- procure the Concurrence of his Wife, 
mo there are. Differences be- 
tween them) and the Huſband offers 
to return all the Money with Intereſt 
and Coſts; Q. If under theſe Cir- 
cumſtances the Huſband would not 
be excuſedꝰ ibid. (N) 
Baron poſſeſſed of a Choſe en Action in 
Right of his Wife, may aſſign it for 
à valuable Conſideration; ſecus, if 
there be no Conſideratio[wn. 1 99 
In all Caſes where a Ruſband makes a 
Settlement on his Wife in Conſider- 
ation of her Fortune; the Wife's 
Portion, though conſiſting of  Choſes 


en Action, and though there be no 


particular Agreement for that Pur- 
poſe, is looked on as purchaſed by 
him, and will go to his Executors. 
| ibid.(N) 

If the Wife. has-;a Judgment, and it is 
extended on an Elegit, the Huſband 
may aſſign it without a Conſiderati- 
on; ſo it a Judgment be. given in 


Truſt for a Feme Sole who marries, |. 


and by Conſent of her Truſtees is in 
- Poſſeſſion of the Land extended, the 
- Huſband may aſſign over this extend - 
ed Intereſt; and by the ſame Rea- 
ſon, if the Feme has a Decree to hold 
and enjoy. Lands, until a Debt due to 
heris paid, and ſhe is in Poſſeſſion of 
the Land under this Decree, and 
- marries ; the Huſband may aſſign it 
without any Conſideration ; for it is 
in Nature of an Extent. 200 


Baron and Feme are Defendants to a Bill; 
the Feme muſt anſwer, though the An- 


ſwer cannot be read againſt the Huſ- 
dand, but may (poſſibly) be read a- 

inſt her, if ſhe ſurvives. 238 
But in this Caſe the Feme is not bound 


to anſwer the Bill, if tending to ſub- 
je& her to a Forfeiture, though the 
Huſband has ſubmitted to anſwer. 

| 0 ibid. 


. 


Where the Wife ſues the Huſband for 


A Precedent cited, where a 


In the Caſe of a 8333 a 


-a-Specifick Performance of her Mar- 
riage Articles, and that he may ſettle 
ſuch and ſuch Lands on her for her 
Jointure; it is no Bar to her De- 
mand, that ſhe has eloped with an 
Adulterer; much leſs I this be not 
by the Huſband put in Iſſue in the 
. Cauſe. | * Page 269 
Reconcili- 
ation by the Huſband, after the Wife's 
- going away with the Adulterer, is 


ſpecially pleaded, and the Plea al- 
lowed | 


. 
2 


273 (N) 
Menſd & 
Thoro, Baron and Feme live ſeparate- 
ly, and the Wife has a Child; this is 
a Baſtard; for the Court will intend 
Obedience has been paid to the Sen- 
. tence during this Time. But if in 


. . the Caſe of a voluntary Separation a 


Child is born, this is Legitimate. Se- 
cus, where the Jury find the Huſband 
has had no Acceſs to his Wife. 275 

Articles to ſettle Lands in Jointure, are 

in Nature of an actual Jointure, which 

is not forfeited by Elopement, like 
ehh ;, - 6 
Why a Huſband does not forfeit his 
Tenancy by the Curteſy on leaving 
his Wife and living in Adultery, as a 
Wife forfeits her Dower by Elope- 
ment. : 4 
An Huſband voluntarily, and after Mar- 
riage, allows the Wife, for her ſepa- 
rate Uſe, to make Profit of all But- 
ter, E Pigs, Poultry and Fruit, 
beyond what is uſed in the Family; 
out of which the Wife ſaves 100 J. 
which the Huſband borrows, and 
dies; the Court allowed of this Agree- 
ment to encourage the Wife's Fru- 
gality, and the Wife admitted to come 
in as a Creditor for this 100/, e 
cially there being no Defe&t of Aſſets 
to pay Debts. 837 
So where the Huſband agreed that t 
Wife ſhould take two Guineas of 
every. Tenant that renewed a Leaſe 
with the Huſband, beyond the Fine 
which the Huſband received; this 


yas allowed to be the Wife's ſeparate 
Money. l 
A. having 


r 


comtained in the Tun eee, 


4 _— a Wife who lived ſ 
im, cou and 
* another Woman who knew 


nothing of the former Wife's being 


alive; but it being diſcovered to the 
ſecond Wife that the former was liv- 


ing, A. in order to prevail on the 


ſecond Wife to ſtay with him, ſome 
Years a 

for the ſecond Wife, to leave her 
1q0od, at his Death, and died, not 

_ ſſets to pay his ſim ple Con- 

bes ; ya, 5. , that th Bond, 

as it was given on an illicit Conſider- 

ation, and conſequently worſe — va a 

2 Bond, ſhould be 

the fimpl ple Contract 

| 3 had it been 


Wit: was alive, and they had parted 
l it had been =T as given 
on a juſt Conſideration. Page 339 

The Equity of Redemption comes to a 
Feme Covert, againſt whom and her 
Huſband a Bill is brought to fore- 
cloſe ; the Feme Coyert ſhall be fore- 
_ cloſed abſolutely, and ſhall have no 
Time to ſhew Cauſe after the Death 
of her Huſband. ' 352 
| Huſband on Marriage ſettles 1001. per 
Annum Pin-Money in Truſt for the 
Wife, for her ſeparate Uſe, which be- 
comes in Arrear, and then the Hyuſ- 


given immedi- 


band gives the Wife a Legacy of 


500 J. after which there is a further 
Arrear of Pin-Money, and then the 
Huſband dies ; this Legacy being 
r than the Debt, decreed, even 
in the Caſe of a Wife, to be a Satiſ- | 
faction of the Arrears of Pin- Mone 
due before ee the Will. 
5 
Where Pin- Money is ſecured to . — 
Wife, and the Huſband fincs her in 
Cloaths and Neceſſaries; this is a Bar 
as to any Arrears of Pin-Maney in- 
curred during ſuch Time. 355 
A Donatio cauſa moriis may be fipm a 
Man to his Wife. 357 
A Woman indebted dum ſola, marries, 
- and brings a Portion to her Huſband, 
and gies z Equity will not help the 
1 againſt the * the 
ol. III 


ve a Bond in Truſt 


BL, | 


on the Diſcovery that the firſt | 
cauſe the Attorney 


1 " Value us he received with hi 
Wife. | 

So on the other Hand, whare a 429 
indebted. dum ſola, TE wp 
no Portion to her — 


whom Judgment is recov 


ſuch Debt, and then the Wife dies; 


Equity will not relieve the an 
al the Judgment. 41A 
BASTARD. 5 


One having a Baſtard, henvic a Perſo, 

nal Eſtate to her Executor in Truſt 
for the Baſtard, who dies Inteſtate 
without Wife or Iſſue. The Execu- 
tor brings a Bill againſt one who has 
Part of this Perſonal Eſtate in his 
Hands. The Deferdant demurs, be- 
General and the 
Adminiſtrator of the Ballard are not 
Parties; Demurrer diſallowed, for 
that the Executor has the Title, 


83 may ſue for the E- 


A Baſtard dies Inteſtate without wi 
or Iflue ; the King is intitled, and the 
Ordinary of Courſe Admini- 
ſtration to the Patentee or Grantee oof 


the Crown. 

A Church Leaſe for three Lives is grant- 
ed to a Baſtard and his Heirs, Who 
dies without Iſſue and-Inteſtate ; 
Shall this Leaſe go to the Adminiſtra- 
tor of the Ba or to the Crown: 
or does it, not being within the Sta- 
tute of Frauds and ries, remain 
liable to Occupancy at Comman Law 
or is the Leſſor intitled? 33, 34 

In the Caſe of a Divorce ; 
Thoro, Baron and Feme live ſeparate- 
ly, and the Wife has a Child; this is 
a Baſtard ;; for the Court will intend 
Qbedience has been paid to the Sen - 
rence during this Time ; but if after 
a voluntary tion Child is born, 
it will be timate, unleſs the Jury 
find the Hu had, during that 
Time, no Acceſs to his Wife. 275 


BuxzyiT or CLakoy, See Cow. 


ba 


*Y 


1 


Thy 
Bir 


A 4 TanLs/of the Princal Matters 


Ann IN Equity. 0 
Who ma be Pots. See Pan riss. 
Bill to . Teftimony. See vr 


be nn eie | * 
25 Caſes a PI ety oor 


A Bill will not lie for a Tenant to be 
relieved out of the Arrears of Rent, 
for the Taxes which the: Tenant had 
paid on Account of Rent reſerved to 


à Charity, that appeared to be ex- 
from Tares. Page 128 (N) 
one had an annual Payment 


So w 
| ſecured on Land, which Annuity. was 
held liable to anſwer Taxes in Pro- 


portion as the Land paid; it was held | 
a Bill would not lie to make the An- alſo. 


nuitant refund in Reſpect of the Pay. 
e _ received Tax * and 

r h e Party omit- 
ted to deduct. paying ibid.:(N) 
A Bill is brought by a Lord of a Ma- 

nor to recover a Fine for a Copyhold, 
on a Suggeſtion that the Defendant 
was admitted by Attorney, but ſome- 
times pretends the Attorney bad no 
Authority to make ſuch Admittance: 


the Defendant anſwers as to Part, but 
demurs as to Rehef'; © Demurret al- 


lowed 148 


Lord brings a Bill againſt! a'Tenant to | 


. recover a Quit-Rent, alledging that 
the Land out of which the it- Rent 
iflues, by Reaſon of the Unity of 


Poſfeſſion with other Lands, is not | 


- known; the Defendant anſwers as to 


- Diſcovery,. and detnurs as to Relief; 
the Demurrer allowed. 149 
Qaere tamen. 


a Bok holder + wrt eee in in | 
52 an exceſſi ve veg 9% Br (that | 


1 wee determinable by a Jury 
to avoid Multiplicity 


exceſſive. 7 


15 
A Bill lies to compel a ſpecifick Per- 
formance of an Award to convey an 


& 


| Where the Huſband, for a Wore 1 df 


of Sig, * | 
ral Copyholders may join to be re- 
_ lieved- 5 a T that is 


— 


| | this, received the Money, in Conkider- 


41 ation whereof he is to c the E- 
187 


ſtate ſued for. 


| fideration, covenants that his Wife 
| ſhall join with him in a Fine; this 
Court will enforce: a Performance of 


ſuch Covenant. I 189 
Difference between Awards to pay Mo- 
ney, and to do any Thing collateral ; 
ee in ity. may be pro- 


per only to compel a Performance of 
dhe latter. 190 
Though a Bill in Equity lies to recover 
aà ſmall Quit · Rent, yet it ought to 
appear that the Plaintiff has no Re- 
medy for the ſame at Law ; as where 
the Lands out ot which it is claimed 
are uncertain, or the Days on which 
the ſame is payable, are uncertain 
256, 257 
Lord of a Manor brings a Bill _ a 
Tenant to hold a Down belonging to 
the Manor, diſcharged of a Right of 
Common thereto; this an impro- 
by Bill, in Regard the Plaintiff may 
by the ſame Reaſon: bring à ſeparate 

| Bil againſt every Tenant of his Ma- 
nor making the like Claim. 257 
A Bill in Equity lies not to compel the 
Performance of an Agreement to pay 
Money in Conſideration of having 
ſtifled a Proſecution. for Felony ; ſecus, 
if to ſtop a Proſecution at Law for 

a Fraud. © 27 
| Where a Title depends on the wa? 
of a Will ; this is as properly deter- 
. in Equity as by a ] udge = 

at Nie prius. 

A Bil will lie to ſecure the Benefit . 
contin ent Intereſt deviſed over; bad 
in ſuch Caſe the Coſts ſhall be paid 
— of the Aſſets of the Teſtator, who 
by his Will has e the Diffi- 


 culty. 303 
The Bill charged, by way of Amend- 
ment, Matters which 2 after the 
filing of the Bill ; and held this might 
be done either by way of Wt 


or Amendment. 727 
A Bill lies co compel the Delivery of an 
Altar Piece, or other Curio wn - 


"Eſtate, where the Party n 


Specie. 0 i 


* 


8 . 


* 
= 


TingRp 'Vouumt 


* — — — SIETS 
** 


contained in ibe 


* 


— inn 


7 
: 
8 


Is what Caſt Equity will or will net yrant 
| Relief on Motion or Petition, and where 


it will put the Party to bring his Bill. 


A Das gee by Fraud may be ſet 

| | age 111 

The Right of Guardianſhip of 4 Child 
is not to be determined in ſo ſummary 


aſide by. Petition. 


2 Way as on Petition, and without a 
Bill, any more than the Court on a 
bare Petition could otder a Truſtee to 


deliver over Poſſeſſion of the Truſt 


Eſtate to the Cu que Truſt. By the 


Lord _ "154 
anos. ; and ſte the Caſe of Me 


5. Eyre verſus The Counteſs of Shaftf- | 
ury, and the Precedents there cited, 


Vol. 2. 118. 


Bill amended and ſupplemental. See A- 
2 MENDMENT, 


MENT: | 


If the Defendant's Time for anſwerin 
be out, the Court will order Proceed- 
ings to be revived. So though the 
Defendant by his Anſwer inſiſts that 


the Plaintiff is not intitled to revive; | 


for this ought to be ſhewn either b 
Plea or Demurrer ; but if in ſuch Caſe 


it appears that the Plaintiff had no 


Title to revive, he cannot have a De- 
cree. 348 


Wx of Review. 


If a Decree be obtained, and inrolled, fo 
that the Cauſe cannot be reheard, then 
there is no Remedy, but by Bill of 
Review, which muſt be on ap- 
pearing on the Face of the Decree, or 
on. Matter ſubſequent thereto, as a 
Releaſe, or a Receipt diſcovered ſince. 


371 


depending, to be taken by 
, every one at his Peril, in the ſame 
| Mapaer as a Zan f Page 117, 
n. 
Boxps OR OnLioaTIONS, WHEN AL-. 
round AND WHEN NOT ALLOWED 


Body Pot ric. Ste Cone 
nnn ae - 


bout marrying a ſecond Wi 
88 marrying” a | — 


The having been in Drink, is not any 


Bill to examine Witneſſes in perpetuam 
rei memoriam, Wirxzss. 
Lis pendens. 


Acts of the Court, as the Commitment 
of a Wardſhip, and in a Cauſe then 


| Drunkenneſs.; ſecur, if thro* the Ma- 


— * 


AC — 1 Al. 


m Equity, 


A. treats for the Marriage of his Son, 
and in the Settlement on the Son chere 
zs a Power reſerved to the Father to 
Jjointure any Wife-whom he ſhall mar- 

Der Ammm, paying 1000 J. 


* in 200 
the Son. The Father treatin 


agrees with the ſecond "Wife's 


' Relations to releaſe the 1000 l and 
| . relbith it, but wht a 


Bill of Revivor. See alſo AnaTz-| 


Bond from the Father. for the Pay- 
ment of this 1000 J. Equity will 


ſet aſide this Bond, becauſe it woul 


be ' injurious to the firſt Meas, 
xr, 


which being prior in Time is 


pre . 66 
A Father intruſts his Heir apparent 
| then an Infant, to the Care of a'Ser- 
vant; the Heit comes of Age; the 
Servant takes a Bond from the Heir, 


which Bond is ſecreted from the Fa- 
ther, and the Heir has not wherewith- 
al to pay the Bond; Equity will fer 
aſide the Bond as obtained! by Fraud 
and a Breach of Truſt. | 


es 
But where a weak Man giyes « Bond, 
if it be attended with no Fraud or 


Breach of Truſt, ity will not ſet 
aſide the Bond onh Gr 


the Weak- 
neſs of the Obligor, if he be compos 
mentis. TAY 


130 


Reaſon to relieve a Man againſt any 
[Bond or] Deed or Agreement gain- 
ed from him when in thoſe Circum- 
ſtances ; for this were to 


nagement or Contrivance of him who 


gained the Bond, c. the Party, from 
vn it was gained, was drawn in to 


Any 


Notice of by 


Bo 


ivate 


* * * —7 7 MN * 


A Bondſ is, primd facie, good Evidence 


thereby himſelf aſcertained the Da- 


Fd 


* 
N F 
9 
"Phe 


— 
- 


* 
* 


* . 
5 * 9 J 
1 . 1 * 
c 1 


cutor, though to be poſtponed to 
a ſimple Contract Debt. 


* 


Page 222 


of a Debt; but in Caſe Fraud ap- 


ars, the Obligee ought to prove 
Alus Payment of the Conſideration. 


"= ot 

One being caught in Bed with LAU +, 
Wife, gave the Huſband who caught 

him, and was about to kill him, a 

Note for 1001. payable at a certain 
Time. After which the Money grow- 

ing due, he who gave the Note, ex- 

_culing Payment, gave his Bond for 
the 1 had the Matter reſted 
ſolely on the Note which was thus 
N I by a Man armed from one na- 
| ked, and by Dureſs, (notwithſtanding 
it happened to be *. in Satisfac- 
tion for the greateſt Injury) Equity 
would have relieved; but when the 
Party had afterwards coolly, and with- 
out any Pretence of Fear, c. enter- 
ed into a Bond to the Huſband, he 


mages, and was not intitled to Relief, 
W 
A. having a Wife who lived ſcparate 
from him, and afterwards courted and 
married another Woman who knew 


nothing of the former Wife's being | 


alive; but this being diſcovered ta the 
ſecond Wife, A. in order to prevail 
on her to ſtay with him, gave a Bond 
to her Truſtee to leave her 1000 J. at 
his Death, and afterwards died, not 
leaving Aſſets to pay his ſimple Con- 
tract Debts ; had this Bond been given 
immediately on the Diſcovery, and 
they had parted thereupon, the Bond 
been good; or had it been given 

to the ſecond Wife as a Recompence 
for the Injury done her, and ſhe had 
upon that left him; but in Regard it 
was given after the ſecond Wife knew 
. the tormer was living, this was de- 
creed to be worſe than a voluntary 
Bond, becauſe given on an unlawful 
Conſideration, and to be poſtponed 
to Hebts by ſimple Contract. 339, 340 
A Bond is given to B. in Truſt for 4. 


2 — Principel Me atters 


Any yoluntary Bonds good againſt the | 


* 


Bond ſhall be paid in a Courſe of Ad- 
miniſlration. Pag 342 
There cannot be a Gift of a Bond by 
way of Donatio cauſd mortis, it being 
merely a Choſe en Action, that will not 
is by the Delivery, but muſt be 
ued in the Name of the Executor. 
* 8 
A. by his Intereſt with the Conan 
ers of Exciſe, gets an Office in that 
Branch of the Revenue for B. who in 
Conſideration thereof gives a Bond to 
A. to pay him 10/7, per Annum as lon 
as B. enjoys the Place ; Equity will 
relieye againſt the Bond. 391 


Bonds roR Markiace  BRrOCAGE- 
See MARRIAGE. 


Boxovon Eucrisn. 


Where Lands of the Nature of Forough 
Engliſh are in Settlement, the unſet- 
led Reverſion continues as Part of the 
old Eſtate, and ſhall deſcend in Bo- 

rough Engliſh as before. 63 


BroKERs. See FacTors. 


BurninG IN THE Han. SeeCLxroy. 


CaPT10ON or 4 Fins. See Fins. 
CanrTainty. 


LJ HERE a Party charges his Adver- 
ſary with any Thing Criminal, ic 
ought to be ſhewn with great Plainneſs 


Certainty. 276 
CERTIFICATE Of BAnkRuPTS, See 
BANKRUPTS. 2 


CERTIFICATE OF THE CUSTOM or 
Lon bow BY THE RecorDER. See 
Lon box. 


CxnTIFICATE (on ReyorT) or A 
Masrza in Cryanczxy, See Ma- 
sT IAO RePORT, 


who dies; the Money due on the 
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contained in the ThHñID Votume.”. 


% 


we» out . 


CxRTIORARI. See Wars. | 


Loxp CHANCELLOR ok Loxd KEERTER. 
See more Tit. Couxr or CHance-. 
RY, and JURISDICTION, 


Lord Chancellor or Lord Keeper deter- 
mines in Matters relating to Ideocy or 
Lunacy, not as Chancellor, Sc. but 
by Virtue of a Royal Sign Manual. 


Page 108 (N) 


CHantTY and CHARITABLE Usxs. 
See alſo Poor. 


One ſeiſed in Fee of a Manor grants a 
Rent in Fee out of it to a Charity for 


and a 


ment to be hanged, wand t habla 
Clerk, and then he hd bis ee 
| | Page 29 ( 

In Caſes within Benefit of RT the 


| Statute of 5 Anne takes away Read- . 


ing, and provides that the Party ſhall 

be Jn as a Clerk convict. 443 

The Ordinary never acted as a Judge, 
but as a Miniſter only, on the Allow- 
ance of Clergy, FD 

What is meant by a Clerk convict, Bd 


18 Eltz. 


| ibid. 
The Original of Benefit of Clergy, the 


Manner of Trial of Clerks convict be- 
fore the Ordinary, together with the 
ill Conſequences attending it. 447 
The Advantages that accrued to the 


the Support of ſeveral poor Perſon Parey, in Caſe upon the Trial he was 
— grants the Mind 20 one 


S. in Fee; the Nomination of the 
poor Perſons belongs to the Heir of 
the Grantor, and does not go with 
the Manor, | 145 

A Man founds a Charity for Alms- 
Houſes, the Founder has a Right of 
Nomination of theſe Alms- eople, 


but wry Sum it by a corrupt or im- 


omination of ſuch as are not 


oper 
» Objects of the Charity, or by ma- 


king no Nomination at all; bur this | 


Neglect of Nomination muſt be after 
ſuch Time as the Founder, &c. have 
had Notice of the Vacancy, and with- 
out Proof of ſuch Notice, it is no 
Fault. 146 (N) 
Charity to thoſe Perſons that are com- 
monly called Diſſenting Miniſters, 
good. 346 


Cn1zD. See Faru Aub Carey, | 


The Father the only Judge of what is a 
proper Advancement for his Child. 285 


CulunRGY AND THE Bewfrir THEREOF. 


By the ancient Common Law of Eng- 
land, whoever had abjured the King: | 
dom on Account of Felony commit» 
ted by him, if he did not depart 
ſtraightway, or being gone, did re- 
turn without Licence, he had Judg- | 

Vor. III. N 


S ws » 


* — 


ound Not Guilty. 448 
What were the Conſequences of deliver- 
ing 2 a Clerk convict mo Ordi- 
nary abſque purgatione faci 
Purgation taken away by 18 El. but the 
the Offender liable to be continued in 
Priſon for any Time not exceeding a 
Tear, if the Judge who tried him 
thinks fit. 449 
How the Words of 18 Eliz. which ex- 
pa nothing of a Pardon, came to 
conſtrued as ſuch. 43530 
Burning in the Hand where the Offend- 
er is admitted to his Clergy, not- 
withſtanding what is aſſerted by the 
Lord Coke to the contrary, is Part of 
the Judgment, as appears from co- 
tem Reporters, as alſo from la- 
ter Authorities. | 451 
In what Caſes the Statute of 4 Geo, 1; 
cap. 9. in the Room of Burning in the 
Hand, ſubſtitutes Tranſportation z and 
how the latter is to be underſtood by 
way of Condition . to a Sta- 
tute Pardon, in like Manner as the 
former was by 18 Eliz. 459 
By 18 Eliz. cap. 7. actual Burning in 
= — — as well as the Allowance 
Clergy, was neceſſary to diſcharge 
the Priſoner from Felony ; and there- 
fore, if before 4 Geo. 1. cap. 11. an 
Offender, after Clergy allowed, had 


eſca before he had been burnt in 
„ he would have continued a 


c Felon j 


the 


. 


how ſuch a one is to be puniſhed by | 


ibid. 


* 
1 
K 
# 
: 
. 


n 2 
n 


— ͤ̃ — 
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4. TBLE of the Principal Matters 


Felon ; and a Stranger by unlawfully 


receiving him, &c. might have be- 
come Acceſſary to lis Felony after the | 
F | 


Fact ; Page 487 
Where, by the Delay or Doubt of the 
Court a Priſoner convicted of Man- 


ſlaughter has no Opportunity of de- 


manding his Clergy, or if he has de- 
manded it, and the Court ſnould make 

no Record of it; this, on its being 

pleaded and ſhewn ſpecially, ſhall not 
turn to the Prejudice of the 


Alterations made by 4 Geo. 1. cap. 
for Tranſportation of Felons, where- 
by the Judgment of Tranſportation, 
with Regard to Perſons convicted of 
_Clergyable Felonies, is plainly and 
clearly put only in the Place of the 
Judgment for Burning in the Hand, 
not in the Place of actual Burning. ibid. 


Comm15510n, See alſo Dzpos1T1ON, 
EXAMINATION, W1TNESS. 


489 


A Commiſſion being granted to examine 
Witneſſes at Algiers, the Plaintiff 
died, by which, in Strictneſs, the 
Suit abated, but the Witneſſes were 
examined there before Notice given 
to the Commiſſioners or Witneſſes of 

the Plaintiff's Death; the Examina - 
tion held regular, though one of the 
Witneſſes was yet living. 1 95 
Witneſſes examined in a Commiſſion af- 
ter the Demiſe of the Crown, but be- 
fore Notice thereof, to be indicted of 
Perjury, if they ſwear falſe. 196 

After the Defendant has been examined 
on Interrogatories, and Publication paſ- 
ſed, the Flaintiff ought not to have a 
Commiſſion to examine Witneſſes in 

order ta falſify 
mination;; this tending. to multiply 
Cauſes, and to make them end 


Conulrrzz. See Ipzor. 
Common Recovery. SceRecovery. 


Common SzAL: See CorPoraTioONn. 


Priſoner. | 


11.4 


the Defendant's Exa- | 


leſs. | 
413 


Common. 


Lord of a Manor cannot bring a Bill 
againſt a Tenant, to the End that he 
may hold a Down belonging to the 
Manor diſcharged of the Tenant's 
Right of Common therein. Page 257 


' Tenancy in Common. See Joixr-Tz- 
NANTS AND TENANTS IN COMMON. 


Company ox Bopy Pol irickx. See 


Con rOoRAT IO AGGREGATE. 
Con pos MENT IS. 


Where a Bill is brought to prove a Will 
of Land, the Sanity of the Teſtator 
is to be proved; ſecus, of a Deed of 
Truſt to pay Debts. 93 

No ſuch Thing as Non compes in Equity, 
if campos at Law. 130 


Con ros1 T 1o . See alſo Dzprs. 
Though, generally ſpeaking, an Execu- 


tor or Truſtee compounding or re- 
leaſing a Debt, muſt anſwer for the 
ſame; yet if it appears to be for the 
Benefit of the Truſt Eſtate, it is an 
Excuſe. 381 
If an Executor, Mortgagee, Guardian, 
or any one who is conſidered as a 
Truſtee, compounds Debrs, it ſhall be 
for the Benefit of the Ceftuy que Truſt. 

| 251, 252 (N) 


Concraluent, Covin, CoLLuston. 
In what Manner a releaſing his 
Right ought to be informed of his 
Right, ſo as to be bound by ſuch Re- 
leaſe. a” 
ConcLusion, See ESTOPPEL. 
ConniTION, 
What is a Performance of a Condition. 
Deviſe of a Le 


to a Feme, on Con- 


| 


dition that ſhe marry a Man of the 


Name 


contained in the Tramp VorLume. 


*- —_ — 


| Name of Barlow. A. takes upon him 
the Name of Barlow, and the Feme 
marries him; this is a Performance 
of the Condition, W will not 
decree the Huſband to retain that 


Name. 255 Page 65 


At Common Cad and before the Statute | 


De donis, when a Man had deviſed 
L_ to one and the Heirs of his 
3 this was a conditional Fee, and 
bility of Reverter nt 
—— — not be limited over. 


263 (N 
Condition broken, 


A Corporation Aggregate cannot wich- 
| out their common Seal impower their 


Servant or Agent to enter for a Con- 
dition broken. 1 . 5 


In what Caſes the Statute of 4 Ges. 1. 


9+ in the Room of Burning | inthe 
Hand ſubſtitutes Tranſj tion for 


ſeven Years, and how the latter is to 


be underſtood by of Condition 
— to a Statute Pardon in like 


An Attornment could not be on a Con- 
dition ſubſequent, for in ſuch Caſe 

the Attornment would be good, and 
the Condition void. 426 


n 22 


Though odinarily where the Huſband, - 


for a valuable Conſideration,” cove: 
nants that his Wife ſhall join with 
him in a Fine, Equity will inforce a 


Performance of ſuch Covenant; yet | 


if it can be made to have been 
impoſſible for the Huſband to per- 
torm the Agreement, i, oy EO procuring 
the Concurrence of the Wife; as ſup- 
poſe there are Differences between 
them ; and the Huſband offers to re- 


tum All the Money with Intereſt and 
Coſts ; Nx. If under theſe 2 
ſtances the Court would not diſc 
the Huſband from the Agreement ? 


Page 189 (N) 
4 ier Sees Atsur. 


Sms Fe UNLAWFUL. 


A. having a Wife who lived ſepa 
from him, afterwards cou 

married another Woman who knew 
nothing of the former Wife's being 
alive; . it being diſcovered to the 
ſecond Wife that the former was liv- 
ing, A. in order to il on the ſe- 
- cond Wife to ſtay with him, ſome 
Years afterwards gave a Bond in Truſt 
to leave the ſecond Wife 10007. at 
his Death, and died, not leaving Aſ- 
ſets to pay his fim ple 1 Debts 3 
if the Load had been given immedi- 
ately on the Diſcovery or as 4 Re- 
compence for the Injury done to the 
ſecond Wife, and the had 
rted, it had been ing 
_ given on ſuch an illieit — 
as that of living in Adultery with A. 
* was worſe than à voluntary Bond, 
ror = pag to Debts by ſimple 
339» 340 


See © alſo ese and 
Process. 


caffe. 


an Infant Ward of the Gore 

ntempt, though the 117 
Sees in ſuch Marriage WD 
Notice that the Infant was 4 Sis Wie of 
the Court. 116 
So where one, not a Freeman of London, 
married a City Orphan ; though it 
did not appear that the Party had any 
Notice of his Wife's being a City 


han, it was held he was puniſh- 
able by the Court of Orphans, 118 


Though the Father ha a 

Guardianſhip of "his birt Chien, 
and, if he can way gain the Cu- 
ſtody of them, is at LI ſo to do, 
provided no Breach of the Peace is 


F © 


A_TaBLE of the Principal Matters 


C * 9 


made in ſuch an Attempt, yet it will 


be a Contempt in him, and much | 


more in any other Perſon offering to 
take them when going to or returning 


from the Court of Chancery. 
ConTtincent InTzrEsT. Sec alfo Pos- 


A contingent Intereſt or Poſſibility in a 
Bankrupt is aſſignable by the Com- 
miſſioners. 132 

A Bill will lie to ſecure and have 1 
Benefit of a contingent Intereſt. 303 


Cow TINxENT REMAIN D ERS. See 
Truſtees for preſerving contingent Re- | 


A. is a Copyholder in Tail, the Lord 
grants the Freehold of the Copyhold 
to him in Fee; the Copyhold, though 
intailed, is extinct. . 9 
Quere autem, if A. be a Copy holder in 
Tail, Remainder to B. in Fee, and A. 
takes a Grant of the Freehold from 


One by Will charges all his worldly E- 


_ which he particularly diſpoſes of by 
his Will; the Copyhold, tho” not ſur- 


9 
Where one by Will charges his Copy- 


« 
* 
T 4 


— 


ed his Copyhold to the Uſe of the 
Will, ſupply the want of a Surrender; 


Page 154, 155 


SIBILITY., 


mal 5. 


ConTRIBUTION. Gee Avanacs. 
Convayance. See Dips. 


CopynoLD. 


the Lord to him and his Heirs, and 
dies without Iſſue; is not B. in whom 
there was once a veſted Remainder 
in Fee of the Copyhold Premiſſes, in- 
titled to the ſame ? 10 (N) 


ſtate with his Debts, and dies ſeiſed 
of Freehold and Copyhold Eſtates, 


rendered to the Uſe of the Will, ſhall 
yet be applied to the Payment of the 
Debts, pari paſſu with the Freehold. 

6 


hold Land with: the Payment of his 
Debts, Equity will, in Caſe the Te- 
ſtator dies without having ſurrender- 


but if it be but an equitable Charge, 
ſo that the legal Eſtate of the Pre- 


miſſes deſcends to the Heir, it ſeems 


my: the Creditors, in a Bil} brought 
y them in order to compel a Sale for 
Payment of their Debts, ſhould make 
the Heir a Party ; otherwiſe the legal 
Eſtate of the Copyhold cannot be 
conveyed to a Purchaſer ; though if 
it appears that the Heir at Law has, 
ſince the Death of his Anceſtor, con- 
veyed away all the Copyhold Eſtate, 
in ſuch Caſe the Grantee of the Heir 
being capable of conveying to the 
Purchaſer, it may not be neceſſary to 
make the Heir a Party. Page 97 (N) 
A Bill is brought by a Lord of a Manor 
to recover a Fine for a Co yhold, on 
a Suggeſtion that the Defendant. was 
admitted by Attorney, but ſometimes 
pretends the Attorney had no Au- 
thority to take ſuch Admittance ; the 
Defendant anſwers as to Part, but de- 
murs as to Relief; the Demurrer held 
ood. 151 
A ſingle Copyholder is not relievable in 
Equity for an exceſſive Fine, becauſe 
this is determinable at Law; but to 
avoid Multiplicity of Suits, ſeveral 
Copyholders ogy join to be relieved 
againſt a gene ine that is exceſ- 
ſive. | 155 
If a — be deviſed to a younger 
Child, and no Surrender to the Uſe 
of the Will, though by the ſame 
Will there be other Proviſion made 
for the Child, yet ſuch Copyhold be- 
ing Part of the Proviſion, the Court 
will make it good, unleſs in a Caſe 
where the eldeſt Son and Heir is to- 
tally diſinherited; and though the 
Deviſe be of a Copyhold to a ſecond 
Son after the Death of the eldeſt Son 
without Iſſue, 8 will ſupply the 
want of a Surrender, - 28 
If I have Freehold Lands and Copyhol 
Lands. in Dale, and deviſe all my 
Lands and Hereditaments in Dale to 
y my Debts; only my Freehold 
al paſs, if that be ſufficient; ſecus, 
if I have ſurrendered the Copy hold to 
the Uſe of my Will. 322 


4 


; An 


* in * Lace Voce 


An Equity of Redemption uf a C * 
— be deviſed ITT | 
8 to Sw * one 's Will 


LA "958 


Y 
" 


= 
* , TE 
TER: : . 1} «8 


By 2 apcient Common Law of: 
| when any one was about to abjure.the 
Realm for Felony, he might within 
40 Days confeſs the Felony; and take 
an Oath to abjure the Realm, before. 
the Coroner, who within 40 Days 
from that Time aſſigned him ſuch a 
Part 2 for his 5 - 
out ot the om. „39 (N) 
| Where the Sheriff is a b ＋ er 
wiſe incapacitated, the Coroner: is the 


proper cer to, whom al Proceſs e 
to be directed. 55 


Con rox Ar 10 1 on. con 
PANY. 


In the Caſe of the South-Sea Computiy, 
in whom the Eſtates of the late Di- 


vis , 


| 


rectors are veſted by Act of Parlia- | 


ment; where the Statute of Limita- 
tions. was le againſt the late 
Directors, it is alſo ehe againſt 
the Company, who but in E 
Directors Place. 143 
A Corporation Aggregate ſhall have the 

Benefit of the. Statute of Limitations, 

: well as any private Perſon. 3 10 


Eaft-India y. were made De- 
—— to a Bill for Diſcovery of 
ſome Entries and Orders of the Com 
pany; the Defendants demurred, for 
that they might be examined as Wit- 
neſſes; alſo becauſe their Anſwer 
could not be read 


and Book -keeper of the 


againſt the 3 
ny; the Demurrer over - ruled, left | 


there ſhould be a Failure of Juſtice, 


in Regard the Company are nat li- 
able to a Proſecution —4— tho? 


their Anſwer be never ſo falſe; ibid. 


One with Lemon Juice takes out a Re- 
ceipt written on the Inſide of a Hank 
Note, but called an Indorſement; 


this held to be Raſing an Indorſe- 


; 


Vox. III. 


F 


— 
to be Belany 
t 1 Song 


gun. 31 
eee Page 
wi oy 11 011 6419 
Au e cahnot an- 

— 
A on to can d 
1 Conſequence, or that i not 

inary Service, without 


Cannot without Deed impower _— 
Perſon to ſeiſe yr for their Uſe as 
: :farkened. 2 Eee 


e 
Nor to enter for Condition broken. 42 5 
42 


Fa it & in 1 1 


** 


183 
1 


Dann i ob 4 
© £& 4 


* 
* TT 


Where one that 3 
in Equity for the ſame Thing, on be- 
ing put to male his Election chnſes 
to proceed at Law, his Bill in t be 
difmiſt with Coſts. So alſo ere one 
makes. a ſpecial EleQion to proceed 
at Law as to Part, and in Equity as . 
to other Part, with Regard tu what 
the Plaintiff clefts to proceed at Law, 
bis Till is to be dilmiſt —_ 

_ 

A bare Truſtee 8 God Wins for 
his Ceſtuy que Tru; but not an Exe- 
cutor in Truſty as he is liable to be 
ſued by Creditors, and to anſwer 
Colts. 3 2181 

One ought not to be condemned to pay 
Coſts in this Court for inſiſting on a 
Right which the 1 

Where a Bill is brought to ſecure 


have the Benefit of 8 


Intereſt deviſed over, the 
be paid out of the Aﬀers ot the Te- 


ſtator, who by his Will has occahon- 
ed the Di 


f O 
A —— ee miſdehaving himſelf, wx 
Coſts out of his on Pbck- 
not a the Truſt Eſtatr. 


| 


- 


ſ 


— 
mz, but then on the Demurrey being 
allowed, he cannot have his Coſta. 3 f 

Not agreeable. to the preſent Proaftice 
to pay Coſts for a new Demurres in- 

liſted on e _ 

. 9, T2333 


ant 


- 
ak 
— 


— — 


r 


AI TazLE 


An Heir at Law is made 4 Defendant, | 


and infiſtson his Title ; he ſhall have 
Coſts, tho' it goes againſt him: But 
if an Heir at Law be Plaintiff; and 
miſcarries in his Suit, he ſhall not 


have Coſts ; but, on his Suit 
ing to — ſhall pay Colts, 
I. 1 * 58 


Page 373 
Covxwanr. See AcrREEMENT. 


Covzxruxz. See BA ROW Au Fame. 
"County. 


8 1} 


In an ladiamens againſt one as Acceſſa- 


ry after the Fact, to a Felony, by re- 


ceiving, c. the Princi 
.outlawed or attainted in the ſame 


© County, it ought to appear that the 
| id it ſcjens or 


receiving, 6c. 
ſcienter, otherwiſe it will not amount 
to an abſolute Preſum 

. © excuſe ſuch Omiſſion. 4096 
In Criminal Caſes, though the County 
be in the Margin, yet the Place where 
the Fact is ſuppoſed to be done muſt 
be laid to be done in Com. prædilt. o- 


therwiſe in Civil Caſes, 496 
q Covars. See J UR1SDIOTION. 
. Court of Chancery or Equity. © 


Court of Equity will inforce a Diſtribu- | 


tion of a Freehold Eſtate, though the 
Spiritual Court cannot. 102 
A weak Man gives a Bond; if it be at- 
tended with no Fraud or Breach of 
Truſt, Equity will not ſet aſide the 
Bond only for the Weakneſs of the 
Obligor, if he be 5 Mentis ; nei- 
ther will Equity meaſure People's 
- Underſtandingsor Capacities. 130 
No ſuch Thing as being Non compos in 
Equity, if compos at Law. ibid. 


Equity will not relieve a Man againſt | 


any Deed or Agreement gained from 
him when in Liquor, merely for that 
+ - Reaſon, in Regard this were to en- 
courage Drunkenneſs ; ſecus, if thro? 
the Management or Contrivance of 
him who gained the Deed, Sc. the 


Who was |. 


ption, fo as to 


| 


rty- from whom it was gained, was 
drawn in to drink. Page 130 (N) 
Heirs,” even when of Age, ate under 
the Care of a Court of Equity, and 
then want it moſt, the Law taking 
Care of them till chat Time. 131 
Where A. is Tenant for Years, Re- 
_ "mainider to B. for Life, Remainder to 
C. in Fee, and A. is doing Waſte ; 
B. though he cannot bring Waſte, as 
not having the Inheritance, is yet in- 


titled to an Injunction in Equity. 
„5 4 268 N) 
Where Huſband and Wife ſue for a Le- 


gacy given to the Wife; Equity will 
not compel the Payment of it," unleſs 
the Huſband makes ſome Settlement 
on cha Wie. 202 
A good Rule in Equity, as well as at 
Law, that where to a Suit there are 
never ſo many Defendants, if the 
Plaintiff cannot give Evidence againſt 
a Defendant, he may be called as a 
Witneſs for a Co- Defendant. 288 
Where a Title depends upon the Words 
of a Will, this is as properly deter- 
minable in Equity, as by a Judge and 
Jury at Nij# prius. 296 
A Court of Equity delights to do com- 
pleat Juſtice, and not by Halves ;” As 
to. make a Decree againſt the Heir, 
and leave him to proſecute another 
Suit «gainſt the Executor; wherefore 
in order to do ſuch compleat Juſtice, 
where both are liable to the Plaintiff's 
Demand, it requires that both ſhould 
be made Parties. . 334 
A Court of Equity endeavours to pre- 
vent a Multiplicity of Suits. 159, 334 
Matters of Fraud are cogniſable as well 
in Equity as at Law. 279 


Court of Chancery on the Petty Bag Side. 


The Plaintiff gets Judgment in the Pet- 


„after which he is ſtopped by 
— 3 The Tear and Day 


ons the Plaintiff, though hindered 
the Injunction, yet cannot ſue out 
— without a Scire Facias. 36 


Court 


SES 


contained in the” 


—_— 


TRD VoLumt.\-. 


. * — — — 


4224 


"= 


6 *2S FL x 
. 8 
Court of King's Bench, 
Fes £4 : ' 'L - 323 1.2 <Q 
1 * x 3 94 * ig . It 
* 


One who had been a Priſoner id Net- 


Fate for Debt, but ſince removed to 


the Fleet, is excommunicated | the | 
Court of Chancery will not direct the 


Curſitor to make out a' Writ of Ex- 
communicato Capienda to the Warden 
of the Fleet ; 


direted to the Sheriff, who may re- | 


turn a Non eft Inventus; and on this 
Return, the Court of King's Bench 
may grant an Habeas Corpus, and there- 
on charge him with an Excommunicato 
Capiendo. | : Page 53 
All Writs of Excommunicato I, 


endo | 
muſt be returnable in the King's | 
Bench. 55 | 


A reaſonable Practice in the King's 
Bench, if nothing has been offered, 
either by Threatni 
haviour, within a Year and a Day af- 
tet the taking up of the Party, by 
him or on his Behalf, that he ought to 
be diſcharged. gs 103 
See more under the following Title. 


Court Spiritual, Ecclefiaſtical or Chriftian. | 


The Spiritual Court cannot inforce a 
Diſtribution of a Freehold Eſtate. 102 
One deviſes the Surplus of his Perſonal 
Eſtate to his four Executors; though 
by the Rule of the Spiritual Court 
(which has a concurrent Juriſdiction 
in Caſes of Legacies) Survivorſhip 
does not take Place; yet this coming 
into Weſtminſter-Hall, muſt be deter- 
mined according to the Rules of the 
Common Law, and on the Death of 
one of the Legatees, ſhall go to the 
Survivors. 115 
A Leaſe granted to one and his Heirs 
for three Lives, is a Real Eſtate; and 


though by the Statute of Frauds it is | - 
made liable to Debts, yet it is only | 


ſuch Debts as bind the Heir; and 
where the Spiritual Court ſets aſide a 
Will, diſpoling (inter al) of ſuch E- 
ſtate as revoked, this Sentence held 
not to affect the Deviſe of ſych Real 
Eſtate. | 166 


2 the Spiritual Courts all Reſtraints on 
Marriage are void ; che. Nute there 


t this Writ may be 


or other Miſbe- 


* 


being, that Maritagium debet efſe libe- 
um. vario: Page 238 
Difference of inion between the Com- 
mon Lawyers and the Civilians in the. 
Point, whether; where there ate two 
—_—— = 333 he who 
. - renounced is ſtill at Liberty to accept 
of the -Executorſhip ; — 
| Renunciation once made, though on- 
ly by e ee 
| $a Sat * 33) af 15 e 251 1 ; 
In the Caſe of a Divorce „ Nu 9 
Doro, Baron and Feme live ſeparate- 
ly, and the Wife has a Child ; this is 
a Baſtard, for the Court will intend 
Obedience has been paid to the Sen- 
tence during this Time. 25 
The Spiritual Court has ſometimes te. 
tuſed to grant the Probate of a Will 
to an Executor of no Subſtance, and 
who has abſconded for Debt, unleſs 
he would give Security for a due Ad- 
miniſtration of the Aſſets; but in 
| theſe Caſes the Court of B. R. has in- 
| forced the Granting of a-Probate 


a peremptory 337 (N) 
One, not a Freeman of Landa, married 
a City Orphan; and though it 
not appear that the Party had 
Notice of his Wife's being a 

Orphan; yet it was held ſuch Perſon 
was puniſhable by the Court of Or- 
| Phans. 118 (N) 


; 


; 


' 


. 


did 
an 
8 y 


= by 
- * * * 
= 
41 , Courts. 
.* 
4. 


All Judgments, even in the inferior 
Courts of Law, are to be taken Notice 
of by Executora, ſo. that if they pa 

| any Bonds before ſuch Judgments, i 
is at their Peril. 117 


. - Courts foreign. » ie + 
Adminiſtration | 
Court (as in 
of in our Courts, 


. 


in a foreign 
37¹ 


by 
0 hot 


. 
* 


8 


Crown. 
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Cen. 3 See Pas Leers. 
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1 a ; Papift may not * Tenant by 

S.1 Curteſy, (notwithſtanding the 11 

& 12 W.. E made to 

| Growth of 1 that 


2 


W. 287 4 


Coxr! pay, 


by Purchaſe ? Page 49 (N) 
A Man may. be Tenant by the Curteſy of 
a Truſt as well as of a legal Eſtate. 2 4 
An Huſpand does: not forfeit his 
| 8 by the Curteſy on leaving his 
Wit and living in Adultery, as a 
Mie e her Parr by 2 


Cosrous or Loxvon, See london. 


S 


54 


D ag 
e Tit. r 


INE owes a ape, = ty * Gmple == 
tract. Six Tears paſs, where- 
y the Debt is barred; after which 


5 the Debtor by Will charges his Lands 
with the Payment. of all his Debrs, | 
and dies; it lecats this Debt is revi- | 


ved. 84 


. If a Man. were to deviſe his Perſo- | 


nal Eſtate to pay his Debts, whether 
would this revive a Debt barred by 
the Statute of Limitations? 89( N) 
A Will begins, As to all my mandy 
* Eſtate, my Debts being firſt paid, 
„I give; Sc.“ The Real Eſtate is li- 
able to the Debts, nothing being de- 
viſed till the Debts are paid. 91, 359 
In a Deviſe of Lands to pay Debts, if 
the Creditor brings a Bill to compel a 


Sale, the Heir is, generally, to be 
made a Party; ſecus, in the Caſe of 
a Tas HEE by Deed to pay 2 


Where a Bill is brought to provea Will 
of Land, the Sanity of the Teſtator | 
mul be proved; ſecus, in the Caſe of 


"=p 


* 2 
% = | 
. 
x 
T 


revent the | 
te being | 
. caſt on him, by AR; Law, and not 


b AND, Das ron. | 
See alſo Truſt for Payment a ow 


1" a Deed of Truſt to ſell — Paywent 
0 7 85 Wil cage 

ne by Will c S all 
tate with his Debts, 
| of Fr rechold. 
' which, he, 
his Will; 

rendered to nk, 


via 


age 93 
his worldly E- 
and dies ſeiſed 
and Copyliold Eſtates, 
aricularly diſpoſes of by 
We hold, tho not ſur- 
of th ME. ſhall 
1 be appliec to the Payment of 
bis, pars Pe u with the 8 


If I charge all my Lands 
of my Debts, and dev 


—— — 


wth Pang 
5 Part to A. 


and other Part to B. Sc. the Credi- 
tors cannot be paid ws the Lands; 
till the Maſter has certihed what the 


Proportion is, which each is to con- 
tribute; but if the Maſter certifies 
that the Debts will exhauſt the whole 
Real Eſtate, then the Creditors may 

proceed againſt any one Deviſee for 

the Whole. 99 

A Leaſe granted to one and bis Heirs 
for three Lives, is a Real Eſtate; and 

though by the Statute of Frauds it is 
liable to pay Debts, yet it is only ſuch 
Debts as bind the Heir. 1606 

A. lent Money on Bond to B. who dying 

Inteſtate, C. took out Adminiſtratio 
to him; after which C. dying, 
took out Adminiſtration De bonis an 
to B. In this Caſe A it was allowed, 
might out of the Aſſets of B. have 
retained for ſuch Bond Debt contract- 
ed before he took out N 

tion ; and though he ha 
die before he made any Ke ction i in 
what particular Effects he would have 
the Property altered; yet as the Court 
reſumed he would have elected that 
is own Debts, ſhould be firſt paid, 
therefore the Executors of A. in ac- 
counting for the Aſſets of B. were 
permitted, on the Account, to deduct 
to the Amount of the Money lent by 
A. a ai * t: 1 f N) 

A Bond or ortgage is, prima facie, a 

good Evidence of a Debt; but in 
Caſe Fraud app a, the Obligee, We. 
_- ought to prove actual Payment. 289 
Expreſs Words, or Words tantamount, 
are .requiſite to exempt the Perſonal 
Eflate from Payment of Debts, that 
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being 
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contained in the THIRD VoLUME. 
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— the natural F | nay for that Pur- 
e. age 325, N) 
A Huſband. Wa 1 . 
Marriage, allows the Wife, for her 
ſeparate Uſe, to make Profit of all 
Butter, Eggs, Pigs, Poultry and Fruit, 
beyond what is uſed in 14 Family; 
out of which the Wife ſaves 1007. 
which the Huſband borrows, and 


dies; Equity will allow this Agree- | 


ment to encourage the Wife's Fruga- 
lity, and ſhe ſhall come in as a Cre- 
ditor for this 1007. eſpecially there 
being no Defe& of Aſſets to pay 
Debts. 5 Funn 
Every Mortgage, though there be no 
Covenant or Bond to pay the Money, 
implies a Loan, and every Loan im- 
lies a Debt; therefore an Heir of a 
ortgagor ſhall compel an Applica- 
tion of the Perſonal 
„a Mortgage, though there was no Co- 


venant, &c. from the Mort gagor. 358 


The Order and Priority in which Debts 
are to be paid. See alſo more Tit. 
af. 75; 


Any voluntary Bond good a ainſt the 
Executor, though to be poſtponed to 

a ſimple Contract Debt. 222 
All Judgments, even in the inferior 
Courts of Law, are-to be taken No- 
tice of by Executors, ſo that if they 
y any Bonds before ſuch Judgments, 

it is at their Peril. 117 
A. who had a Wife that lived ſeparate 
married another Woman, who knew 
nothi » 
alive; but it being diſcovered to the 
ſecond Wife that the former wab liv- 

. cond Wite to ſtay with him, gave a 
Bond to a Truſtee of the ſecond Wife, 


fimple Contract. Debts; this Bond 


Deficiency of Aſſets, to be po 
Vo. III. | 


ſtate to pay off 


from him, afterwards courted ''and | 


ng. of the former Wife's being | 


ing, A. in order to prevail on the ſe- | 


being given on ſuch an illicit Conſi - 
deration, was held to be worſe than a | 
voluntary Bond, and there being a | 


to all the ſimple Contract Debts, 340 


— 


| 


— 


— 


to leave her 1000 J. at his Death, and | 
died, not leaving Aﬀers to pay his | 


A. owes Mon 


— 


One poſſeſſed of a Term for 1000 
Years, articles to purchaſe the Inhe- 
ritance, and by Will gives 3000 to 
his Daughter, and makes his Son Exe- 
cutor, and dies; the Son afligns the 
Term in-Truſt to attend the Inheri- 
tance, of which he takes a Convey- 
ance in his own Name. Afterwards 
the Son acknowledges a Judgment to 
A. and mortgages the fame Lands to 
B. and dies inſolvent ; A. ſhall be Ryſt 
paid his Judgment, then B. ſhall be 

id his Mortgage ; after which, the 
ghter (being Adminiſtratrix to her 
Brother) is intitled to her Legacy of 
3000 J. in Preference to the ſimple 
ntract Creditors, Pape 328 

y by ſeveral Judgments 

and Bonds, and dies lateſtate. His 

Adminiſtrator pays the Judgments and 

ſome of the Bonds, and pays mare 

than the Perſonal Eſtate comes to z 

what the Adminiſtrator paid on the 

N muſt be allowed him; 
t as to what he paid on the Bonds, 

he muſt come in pro raid with the 

_— Bond Creditors out of the Real 

Aſſets. 


A Debt due by a Decree of tlie Court 


of Chancery is equal to one due by a 
J — 3 and where an 
Executrix of 4. who was greatly in- 
debted to divers Perſons in Debts of 
different Natures, being ſued in Chan- 
cery by ſome of them, appeared and 
anſwered immediately, admitting their 
Demands, (ſome of the Plaintiffs 
being her own Daughiters;) and o- 
thers of the Creditors ſued the Exe- 
cutrix at Law, where the Decree not 
eing pleadable, they obtained Judg- 
ments ; yet the Decree of the Court of 
Chancery, being for a juſt Debt, and 
having a" real Priority in Point of 
Time, not by Fiction and Relation 
to the firſt Nay of Term, was pre- 
ferred,” in the Order of Payment, to 
che Judgments, and the Execttrix 
tected and indemnified in paying a 
ue Obedience to ſuch Decree, and 
all Proceedings againſt her ſtayed by 
Injuntion, ng. 401, 492 
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joy Lade until a Debt due to her is 


83 and. ſhe. i 0 in Poſſeſſion under 

N and mafries ; the Huſ- | 
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proves a Deed, 

and refers to it, in his Depoſiti 2 
the Plaintiff cannot de Reel oh 

0 fendant to produce 'the 

Hearing, the Reference hg not 


paves ic Rn the Pepoſition. 2 


The Court never uA a Will =, ma 


omen 


00 | Chou it be proper to prove a Wille in 


28 it is not. A me- 
to do, 124 more than it is 

ve a Deed in uity. 
The ren Scaling a Deed: without Fi 
Covenant from the. Party ſa ſealing, 
Ec. not effectual to declare the Uſes 


* os Fiete . this 1 NH# the | ok a groom” nor to. transfer any 
Court, will make V Decres,. but 01 20 
leave the former . LY | ITY 210 AN) 
Ra... 282 rome 8 is a bee Mor 
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e f che Tigle Deeds, the fir 
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In Cale gt of... rel ure] Writings from him, without payioe 
*, AA ages the Intant him his Mortgage Money. 
Wo 55 None he Ones of |The.firſt Mortgage permits the = 


| "We nor to 
If a Dectte be FRED 4p qa fo | 
that che Cauſe canngt. be Fl heard, 
then thefe i is no ne _ a Err [wi 
of Review, which mult. 


2 ng on the Face 
226 Itter ſubſequent e 7 a 


ca e, ot a Receipt diſcoyer'd 280 


A Decree 2 E bo A IE al 
aer a 2 


Executrix had 


1 away Aſſets to ſome Creditors,, m 


* 


yet he Ss 


n Obedience to a | 


r, ta keep the Title Needs, and 
| De Morgage ſhewi wing a fair Title, 
mortgages the Premiſſes to a ſecond 
. Mortgage, to whom he delivem the 
Deeds; the firſt M ee is Acceſ 
5 to the drawing in of the ſecond. 


7 281 
But a light Ft 


n Heir ta * 
nts; che Writings, unleſs 
E of latail — 
cealed from. him by the A 
29 


Where a ſubſe ent. veyance: does 
nat revoke Ai. * . 
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The Plaintiff claims b irtue of: a. 
linger i in Tail 2 ge, on Tegan 
in 
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PREY — and 

e of the Family. 

Then Defendants were. Siſters and | 
-- Heirs of the Tenant in Tail; 

AY and by their Anſwer ſhewed'that their 
"Brother, the Tenant in Tail, fuffered 
a Recovery, declaring the Uſe to him- 
ſelf in Fee, and refer 
their Cuſtody ody; the Court ordered, 
before the Hearing, the Defendants to 
leave with the ir 


Deeds making the Ten 
i, * and leading the 


De RTE 
1} © Trop. See Tit. Bonps, — 


D lead the Uſes | of if Fivis e Rice-| | 
© Veries, See Fix and Rxcovary, 


bo in rere bs AY 


t to the Pre- 
ſes of the Re- 


a "6 _ Page 363 


1＋ there phe never ſo many Defendins wi 
_ to a Bil 1 if. © Plaine” cannot gi 
Evidenct' i aer 4 


Wien Wye | 
mall be e as 2 Fr a 
©" Co-Defendanr. * * 9 


Why the Anſwer of one Defentant | 
eee faves el. 
Fes "is rr zan he 


e LE Rov, 


1 


wirbelt examined in a weiden 0 


after the Demiſe of the Crown, but 


before Notice thereof, liable to be in- | 


r Berjury if 4 ſwear * 
3 ; Tg; an 4% '1 10 I 
40 1 e ſtat. 1. cap. 8 18 5. 


Way boa hn ol 
e, it that ovided, 
inter al, That no 7 Fre- 


. 5 1 1 Ea of any Court of 
BE AY, May 


to the Deeds in | 


erk in Court the | 


Pied os b of | 


nina 9 he . 


1 Bill; for the Pla, t 8 
the Demurrer: Pee 80 


Is pemutrer be to Fart of the Pl 

tit r Bill, and an inſufficient ** — 
do the Reſidue ; yet the Plaintiff can- 
not except, until the Demurrer is ar- 


326 


if ene demurs to a Bill and that De- 


murrer be ill. che Deſfone thay 
_thew a freſh dae of Demurter at. t 


ir ore” n Dr 8 2 5 
a r 


| nat you 

Yeti no 1 1 

and refers to it in 1 

Plaintiff cannot compel 

_ 1 roduce the Deed at Hear 
e 95 7 5 1 9 ma- 


x" ET 1. gene, 


Fee, or wu | 
7 20 the 0 


and other Part be 
pens, to deſcend to his Heir ; the 
deſcended ſhall” in the firſt 


"Place be liable to ee 6 

But had che ear dere the ole 
Fart, though . N Law, p (in 

which Caſe ke viſe had 

as to the Purpoſe of Taking th the Heir 

take by Purchaſe) it would 

ſerve to ſbew the Tehator's Intent 


therefore the Land deviſed $. 


that the Heir ſhould have 1 


| i the” een 
Heir . 


3 — "A * 4 RS 
mon 9 — TOE To : 


A TasLt' of the Principal. Matters 


| Heir ſhould, as it (exper cantribyre| 
in Proportion to pay the Debts. | 
67 00 


Where Lands in Fee deſcend to an In- 
_ fant, the Parol ſhall demur in Equity 
as well as at Law. 3868 


Deſcendible Freehold. See Occupant. 
DevasTAvir, See alſo Exxcurox. 


A Term aſſigned by an Executor in 
Truſt to attend the Inheritance, ſhall, 
in Equity, follow all the Eſtates cre- 
ated out of it, and all Incumbrances 

ſubſiſting upon it; but the Term be- 
ing by this Means become not Aſſets 
at Law, the Executor who aſſigned 
the ſame, is liable to the Creditors as 


Page 2 


3 


Charity to Diſſenting Mi 
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DiszrEAS (PAO EST ANT). 


© 


Expreſly and by. Name exempted by the 


*oleration Act (of 1 & M.) from 


| the Penalties of 25 Eliz. cap. 1. ſeck. 2. 


Page 39 (N) 


* 


9 346 


Dis R838. 


Lord brings a, Bill againſt Tenant to 
recover a Quit-Rent, alledging that 
the Land out of which the Quit-Rence 


for a Devaſtavit. | 


Deviſe for Payment of Debts. See 


Executory Deviſe. See alſo Limitation of 
\ Terms for Years, under Title Er Ar E. 


Sire 
Deviſe of 'a Term to 4. for Life, Re- 


Where the Plaintiff proceeds "both. at 


_ Deviss. , See Will. 


for Payment of Debts. 


2230 


7 


Tru 


iſſues, by Reaſon of the Unity of 
Poſſeſſion with other Lands, is not 
known; the Defendant anſwers as to 
Diſcovery, and demurs, as to Relief; 
the Demurrer allowed, in Regard that 
on allowing the ſame, the Plaintiff 
was at Liberty, in Caſe he ſhoyld 
think the Defendant had not anſwer- 
ed the whole Bill, to except to any 
Part; or iche amend his Bill, and 
diſtrain for the Arrears of the Quit- 


- 


| at his Death, and if the Children of 
A. die without Iſſue, then to B. The 


_ this a good Deviſe overto B. 258, 304 


_ daft for the ſame Thing, and there- 


on, if he chuſes to | 
or omits to elect within eight Da 
after Notice of the Oider, his Bill is 
to be diſmiſſed with Coſts. So like- 


to proceed at Law, his Bill is to be 
_ diſmiſſed with Coſts, 


mainder to the Children A. ſhall-leave 


Children of A, die, without leaving 
Iſſue at the Time of their Death ; 


. 8 . 
Dis u iss ou. 


Law and in Equity againſt the Defen- 
upon is ordered to make his Electi- 
eed at Law, 


wiſe if he makes a ſpecial Election to 
raceed at Law as to Part, and in 
uity as to other Part, with Regard 

to what the Plaintiff in Equity ele ts 


, * 
him. , 
# "FF 12 F 


90 (N) 


Rent, ſo that he had a better Reme- 
dy at Law than this Court could give 


| 450 
Disräisb bu. 


A. by Will declares his Intention to 


diſpoſe of his Houſhold Goods by his 


Codicil, and deviſes the Reſidue of his 

Perſonal Eſtate not diſpoſed of nor 

" reſerved to be 11 ot by his Co- 
fe 


dicil, to his' Wite. Afterwards. the 


Teſtator makes à Codicil, and does 
not diſpoſe of his Houſhold Goods 
thereby; the Houſhold Goods ſhall 
not go to the Reſiduary Legatee, but 
according to the Statute of Piſttibu- 


tion. 


dio 0 
Where an en an expreſs Le- 


gacy for his Cate and Pains, thoygh 


the next of Kin has alſo an expreſs 
Legacy, yet the Surplus ſhalf go ac- 


ug to the Statute of Diſtfibuti- 
on; e pecially if the Surplus was in- 
tended to be difpolect of. 43 


A Papiſt may take a Perſonal, Eſtatg by 
che Statute of Diſtribution, e. 


ſtanding 


* oboe 


comained inthe Tum v Worber. *. 


* 9 
* 


— 


ſtanding the 11 & 12 of I. 3. made to | 


prevent the Growth of Popery- Pal 


If o one dies inteſtate without Iſſue, 86. 
ther or Siſter, but leaving ſeveral 
Brothers and Siſters Children, viz. 
one Nephew by a Brother, and three 


Nephews and two Nieces by a Siſter ; 


, theſe ſhall all take per Capita, and not 
per Stirpes, becauſe all equally of Kin. 
Secus, had any one Brother or Siſter | 


ring Ein at the Death of the pt | 


0 the Statute directs that no, "Di. 
bution. ſhall be made within a 
Year, yet if any one intitled to à Share 

'K es within a Year after the Inteſtate, 
e Share of the deceaſed Perſon will, 

' notwithſtanding, be an Intereſt veſt- 

A. tranſwilnidſe to his Repreſenta- 

tives; in Nature of à Legacy, which 

thay pl 75 wer a Tear hence, 
an Intereſt veſte 
ckench? i that in this Senſe 

tatute may be ſaid to have made a 

Will for the Inteſtate; and it is 

fame, 

can claim ag next of Kin, in Which“ 
© Caſe there can, properly and ſtrictiy 
ſpeaking, be no Diſtribution. 49, © 


An Eſtate pur autre vie is aiftribirible | 


1 


* 9 though not in che Loh | 


Court. 
See 5 the Statute of 1 14 Geo. 


102 


A. having ſeven' Children, * an A | 


ecutor in Truſt, and deviſes to 

Child one Seventh of his Perſonal 
ſtate. One of the Children dies in 
his Life-time, and one of the fix ſur- 
viving Children has been adyanced by | 
the. Father in his Life-time; yet this 
Child ſhall take his full Share of the | 
th Part, without bringi 
ad before received, into Hotchpot z 
oor. the bringing the Advancement 
into Hotch-pot, is to be only in the 
_ Caſe of a total El Titeſtacy, or where the 


whole Perſonal Eſtate is diſtributable, 


not where only bart is ſo. e 


One deviſed his Real Eftate to be ſold | 


* the Payment of bis Debts, and the 


W If any, to be deemed Perſo- | n. 


or. 1 


where there is only one ho | 


* 


what he 
thereof, G 


nal Eſtate, and. to go co his Eg 
tors, to whom he gave 1001. a- piece: 


| the Surplus Pp, be diltribu- 
Page 194 (N) 


be e Mr. Vernon's 
' "Caſe AE from ibe 22 me” 


Divoncs, See alſo BARON AND os 


In the Caſe of a Divorce a 
oro, Baron and ny Ii ve ſe 
rately, and the Wife has a 5 
chis is a Baſtard, for the Court Vill! in- 


tend Obedience * * pald to the 


Sentence. wr 27 5 


dre ca Me ois. End 
2.5 ese 3 


Dowa a. 


Qu. If a Papiſt be not capable of taking 
as Tenant 85 Wa (notwithſtand- 

e ingthe1 1 & made to pre- 
vent the Groweh, W ous ) that E- 


ſtate being caſt on o by. PA A 
and 'vorby Pure 1 1 an: | 


A Woman . nde! I, of 2 
1 47 a Man ſhall 


8 K by the Curtely . 17 70 


If a Rent be g granted in bee 
. any Rematbhn er” over, ih 
all rakes a "Wit, and dit 1 
Iſſue; the Wife mall not be endow- 
| ed, becauſe the Thing out of = 
the Dower i is co ariſe, is not in Bei 
ſecur, if the Rent were n in 
4 Remainder over... 
or in Fee died, and the More: 
0 5 ught in the M ror's 
e's Right of Dower ; he eir of 
the” Mortgagor, on his bringing 
1 55 w bill, allowed the Res 8 
252 (N 
Dower is incident to. all 83 Tail 
they being Eſtates of Inheritance. 263 


Dows OP oh the Elopement 2 
che WI oy ! * 


N 
rs 


Wb 


ED 


A Tau of the Principal Matters 


: by the Cuſtom, he ſhall not be obli- 


Dr uNKENNESS. 


The having been in Drink is not any 
' Reaſon to relieve a Man againſt any 


Bond, or Deed, &:. gained from'him | 
when in thoſe © Circumſtances ; - for 


this were to encourage Drunkenneſs ; 
ſecus, if through the Management or 


. Contrivance of him who gained the 
Bond, c. the Party from whom it] | 


Was gained, were drawn in to drink. 
2 Page 130 (N) 


DvrHam, 


In the County Palatine of Durham, |: 


"Writs are directed to the Chancellor 
of Durbam, ordering him to command 
the Sheriff. 385 


n * Y g S v4 
e : 
Eternit ĩ· 


1 will bar an Eje: eber 4: 
ſhall bar a Right of Redemption. 7 - 
On the appointing a! Receiver in an Ad- 
the Receiver's Poſſeſſion ſeems to be 
the Poſſeſſion of him who hag + the 
Right. a FR 8879 


- * . 
4 * Cr: 
ELKYCT1ON. 
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| Where the Plaiaciff ſues both at Law 


and in Equity for the ſame Thing, he 


will be pot to make his Election in 
which 


The Nature of the Order. 8 
an Election, together with a ſpecial 
Election and the Conſequences there- 
8 ibid. (N) 
Where the Child of a Freeman of Lon- 
don is put to his Election whether he 
will abide by the Freeman's Will, or 


i n bote ſhe, made her 
N HE ſame Length of Time which! 


verſary Suit, as where the Plaintiff in 
Eectment has recovered a Verdict, 


ourt he will proceed, but | 
need not however make ſuch EleQi- | .. 
on, till the Defendant has anſweredG. 


ged to make ſuch Election till after 
the Account taken. Page 124 (N) 
A. dies indebted by one Bond to B. and 
by another Bond to C. and leaves B. 
Executor, who intermeddles with the 
Goods, and dies before Probate, and 
before any Election made to retain; 
. Whether as B. might have re- 
tained the Goods in his Hands, his 
Executors have not the ſame Power? 
| 183 
* He alſo 184N) 
Where the Daughter of a Freeman of La- 
don accepts of a of 10, ooo J. left 
her by her Father, who recommended 
it to her to releaſe her Right to her Or- 
; Phanage Part, which ſhe does releaſe 
accordingly; if the Orphanage Parc 
be much more than ber ke 
ſhe was told ſhe might elect which ſhe 


2 a. 


Ai NN yet if ſhe did not know ſhe 


a Right. firſt to enquire into the 


 H Value of the Perſonal Eſtate, and the 


Quantam of the O 


hanage Patt be- 
Election; this is 
ſo material, that it may avoid her 
Releaſe. 3 1 16 


oe 43 e M81 
If A. and B. are bound in a Bond Jointly 


and ſeverally to J. S. he may elect to 
ſue them jointly or ſeverally; but if 
he ſues them jointly, he cannot ſue 
them ſeverally: So if A, and B. Joint- 
ttaders become Bankrupt, and there 


ken out againſt them, and A. and B. 
before the Bankruptcy, become joint- 
ly. and ſeyerally bound to J. S. J. S. 
may elect under which Commiſſion 
he will come, but he ſhall not come 


Exzerr. See Wairs. 
8 2 8 * 
A ExorEUENT. 

Elopement with an Adulterer no For- 
feiture of a Jointure. 276 


_Enroiment, See InzoLMENT. 


, oO 4 . 4 | j 


EnTay. 


” A, 
we 


£gacy, tho 


are joint and ſeparate Commiſſions ta- 


under bot. 406 
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contained in the Tran Vous. 


| ExrR. 


The ſame Length of Time which will 
bar an Entry, ſhall bar a Right of Re- 
demption. Page 288 0 
Where a Diſſeiſor makes a Leaſe to a 
Man and his Heirs during the Life 
of J. S. and the Leſſee 6, living | 
JX . this ſhall-not — the En- 
try of the Diſſeiſce. 368 (N) 


Eaurry. See alſo. Court of Chancery, 


Onarought not to be 83 to 

Ooſts in Equity, for inſſſting * 
Right which the Law gives him. 205 
Where Lands in Fee deſcend to an In- 


| n, well ane . 


ERROR. See Writ of Has Tit. Wars 


In a Reelle againſt an Infant, tho' 
the Infant has ſox Months after he 
domes of Age to ſhem Cauſe, Er. yet 

he cannot ravel into the Account, nor 


ror in the Decre. 332 
1 Db e dee ſo 
that the Cauſe cannot be reheard; there | 
is then no Remedy but b Bill of 
Review, which mult be on ap- 


ug on the Face of it, er 
er fublequene eee. nr 23 
Escarz. 2 


One convicted of Felony within Benefit 
of Clergy, and ſentenced to. be-tranſ- 
rted oy ſeven Years, continues a 
elon till actual Tranſportation” and 
Service for ſeven Tears, 


purſuant to 
the Sentence; and if a aſſiſt 


ſuch Felon convict, being in.Caſtody 

under Sentence of 'Franſ; n, to 
— out of Priſon, 2 _ 

1 to 7 

the Ren. 439 


Erarz — ABSOLUTE, 


In the Pleading of a Purchaſe or Mort- 


- fant r ne 


gage, the Defendant muſt plead, that 


« 14 — * TIER 


the Seller or gor was, or pre 
ded to be; fei in Fee. P. 2 
The Words, I deviſe all my 
178 2 — or “ all the Reit of 
Real Eqs,” Fan Eſtate i in 


. in Fu Nu or baſe ee : 
1 
Tenant i in Tail of a Rent 9 da novo, 
without any Remainder over, fafers « a 
Recovery ; this will not paſs an abſo- 
lute, but only a determinable, Fee, 
- viz. ſuch as muſt end on the Death 
of Tenant in Tail without Iſſue. 230 


wh po goon 9 rr i: 


Money is articled to be inveſted in a 
Purchaſe, and ſettled on A. in Tail, 
Remainder to him in Fee. A. has 
neither Wife nor Iſſue, and by a Fine 
only might diſpoſe 8 of the Lands if 
ed ; yet (by the Opinion: the 
Lord Chancellor King) the Money 
3 not to be ordered to be paid to 
13 
—.—.— endif tbe Note oihed. 
Deyiſe to my Son A. for Li Pit ned 
der to his firſt Son in Tail Male, Re- 
+. mainder «to his ſecond,” third, fourth 
and fifth Sons ſucceſively, vithout 
ſaying fot what Eſtatè, or an Words 
tantamount- | has two Cons, the 
© farmer of whom dies in his Life time; 
the ſecond Son ſhall haye an-Biſtate- 
tail, being the firſt Son at hid Fa- 
ther's Death. 2s: | 178 
Tenant in Pail of Lands mortgaged is 
not bound to keep dow the Intereſt. 
And note, this was ſo reſolved in the 
- Caſe: 1 died du- 


ring his Infancy,” and conſequently 
bee he had it a ito Power to ſuffer 
a Recovery. LO. - 


An Eſtate pur futre vie may be limi 

in Tail to A. Remainder to B. 262 
All Eſtates · tail are Eſtates of Inheri- 
- tancey to which Dower is incident, 
and muſt be within the Statute de 
donis, not liable to be forfeited, nor 


puniſhable for Waſte. 263, 265 
A. Tenant 


A TABLE: of the Principal Matters 


A. Tenant for Life, Remainder to B. in 
Tail, there is Timber on the Pre- 
miſſes greatly ! B. brings a 
Bill, praying that the Timber may be 
cut down ; which is decreed, on leav- 
ing ſufficient for Bootes, Repairs, &c. 
and making Satisfaction for the Da- 


mage done to the Tenant for Life on 
Page 268 


the Premiſſes. 
Eftate pur autre vie, and what Limitati- 
ons may be made thereof. See Occupant. 


Eftate for Life. See more Tit. Eftat 
Pn Dart. E 


Tenant for Life of Lands mortgaged, is 


obliged to keep down the Intereſt. 
. 8 235 
A. Tenant for Life, Remainder to B. in 
Tail, of an Eſtate whereon there is 
Timber greatly decaying; the Court 
will not allow the Tenant for Life to 
have any Share of the Money ariſing 


by Sale of the Timber, but will fee | 


that ſufficient be left for Repairs, 
Bootes, Sc. and that the Tenant for 
Life have Satisfaction made him for 
whatever Damage is done on the Pre- 
miſſes by him held for Life. 268 
A. Tenant for Years, Remainder to B. 
for Life, Remainder to C. in Fee. A. 
is e B. though he cannot 
bring Waſte, as not having the Inhe- 
ritance, yet he is intitled to an Injunc- 
tion. | ibid. (N) 


4 1 B45 83 oa : * 
Eftate in Contingency. See Con r iN EN 
InTEREST, Truſtees for preſerving Con- 
tingent Remainders. 755 


Eftate by Copy of Court Roll. See Cor v- 


HOLD. 

Eſtate by the Curteſy. See Cur T2sy. 
ES * | | 
Eſtate in Dower, See Dow R. 


Eftate by | Implication. See Ineiica- 


Eftate in Jointenancy. See Join TENANTs. 


* 


But a Papiſt is not diſab 


Eſtate in Remainder. See anon. 


| Eftate in Reverſion. | See RxvxASi½Ulw. 


Efate for. Years, See 75 ruſts for raiſing 
Portions and Payment of Debts, under 
Tit. PoxT1Ons, Taugrs. - 


One ſeiſed of Lands in Fee in A and 


poſſeſſed of a Term for Years in B. 
deviſes all 'his Lands, Tenements and 
Real Eſtate in A. and B. to J. S. this 
will not paſs the Term, eſpecially if 
there be another Clauſe in the Will 
which diſpoſes of the Perſonal Eſtate. 
| r ei 6 
One mg cg of a Term for Years de- 
viſes it to A. for Life, Remainder to 
the Heirs of A. it ſeems this ſhall, on 
A.'s Death, go to his Executor, and 
not to his Heir. 149 
Terms for Years are expreſly mentioned 
in the 11 & 12 V. 3. cap. 4. ſett. 4. 
(made to prevent the Growth of Po- 
pery) fo that a Papift is by that Act 
diſabled to take any Leaſehold as 
. well as Freehold Eſtate by Will. 46 
to take 
Leaſes for Years (being Perſonal E- 
ſtate) by the Statute of Diſtribution. 
Ys 48, 4 
An Executor in Truſt for an Infant of 
a Leaſe for 99 Tears, determinable 
on three Lives, on the Lord's refu- 
ſing to renew but for Lives abſolute- 
ly, complies with the Lord, and chan - 
es the Vears into Lives; on the In- 
ant's dying under 21, and Inteſtate, 
this ſhall be a Truſt for the Admi- 
niſtrator, and not for his Heir. 99 
A renewed Leaſe ſhall follow the Nature 
of the original one. 101 
One poſſeſſed of a renewable Term for 
Years, diſpoſes of it by Will, and af - 


terwards renews it; the Renewal no 


Revocation of the Will. 168 
Secus, had it been the Caſe of a Leaſe 
for Life. 170, 171 


Where one has a Term for Years as 
Executor, and afterwards purchaſes the 
Inheritance, the Term is not merged, 
and why. 2 329 
"2 Term 


contained in the THIRD VOLUME. 


— 


erm attendant on the Inberitance. 


A Term affigned 
Truſt to attend the Inheritance, ſhall, 
in Equity, follow all the Eſtates cre- 
ated out of ir, and all Incumbrances 
ſubſiſting upon it, Page 330 


Limitations of Terms for Years, Money, 
&c. See alſo DE vis, Lecacy. 


One gives a Legacy of 2007. a-. piece to 
his Children, payable at twenty-one; 
and if any of them die beſore twenty- 
one, then the Legaey given to him 
ſo dying, to go over to the ſurviving 
Children. One of the Children dies 
in the Life-time' of the Teſtator; 
though this Legacy lapſes, as to the 
Legatee dying under twenty: one, yet 
it is well given over to the ſurviving 
Children. * 113 
Deviſe of a Term to A. for Life, Re- 
mainder to the Children A. ſhall leave 
at his Death, and if the Children of 
A. die without Iſſue, then to B. The 


Children of A. die without leaving | 


any Iſſue at the Time of their Death; 
this a good Deviſe over to B. 258 
Where the Words uſed in a Deviſe of a 
Leaſehold would make an 


Freehold; there a Deviſe over of ſuch 


Leaſchold is void; ſecus, if the Words | 
in the former Deviſe would, in the | 


' Cafe of a Freehold, make an Eſtate- 
tail only by Implication. 259 
One deviſes a Term for Years to A. and 
if A. dies without a Child, then to B. 
this is a good Deviſe to B. upon ſuch 
Contingency, and the Court will aid 
the Deviſce over, by directing an Ac- 
count and Diſcovery of the Eſtate, in 
order to ſecure it in Caſe the Con- 


tingency ſhould happen. yoo, 304 
Eftate at Will. 

If a Father buys a Gentleman Penſion- 

er's Place, or a Commiſſion in the 


Army, for his Son; it is an Advance- 
Vor. III. 


by an Executor in 


reſs | 
Eftate-rail, were it in the Caſe of a 


ment pro /anto, though but an © Office 
at Will. Page 317, (N) 


, 


' ESTOPPEL. 


Lands are deviſed to A. and B. and the 
Heirs of the Survivor, in Truſt to 
fell ; though the Inheritance be in 
Abeyance, yet the Truſtees by a Fine 
may make a good Title by Eſtoppel. 


372 
EviDENCE. See alſo ANSWER, WITNESS, 


A Breach of Truſt Evidence of the 
greateſt Fraud. 131 
An Infant's Anſwer cannot be given in 
Evidence againſt him, becauſe it is 
not the Infant's Anſwer, but the 
Guardian's, who only is ſworn to it, 
and not the Infant. 237 
The Anſwer of a Feme Covert no Evi- 
dence againſt her Huſband ; Qu. If it 
may be read againſt her when diſco- 
vert. 238 
A Bond or Mortgage is, primd' facie, 
good Evidence of a Debt; but in 
Caſe Fraud appears, the Obligee, &c. 
ought to prove actual Payment of the 
Money. 289 
Where a Bond is given, and no Intereſt 
appears to have been paid for 20 
7 thereon, it is preſumptive Evi- 
| dence that the Bond has been ſatisfi- 
ed, unleſs ſomething appears to an- 
ſwer that Length of Time. 396, 397 
Where ſee in the Note what Evidence has 
been thought ſufficient to take off ſuch 
Preſumption of Payment. 
In the Caſe of a ſpecial Verdict, the 
Judges are to determine the Law up- 
on the Fact as found poſitively by the 
Jury, and not upon the Evidence of 
the Fact. | 493 
In an Indictment againſt one as P'S.” 
ry after the Fact to a Felony, by re- 
ceiving, Sc. an Outlawry or Attain- 
der in a particular County, may, as 
the Caſe may happen to be circum- 
ſtanced, be ſome Evidence to a Jury 
of Notice to an Acceſſary in the tame 
County, but cannot, with any Reaſon 


1 or 


* 


—— 


A TaBLE of the Principal Matters 


—_ 


_— 


or. Juſtice; create an abſolute legal | 


Fre ſumption of Notice. 
Parol Evidence. 


No Parol Evidence ought to be admit- 
ted in the Caſe of a Deviſe of a 
Guardianſhip, any more than in the 
Caſe of a Deviſe of Land. 51 

Parol Evidence not to be admitted touch- 
ing the Teſtator's Intention, and 


why. 354 


Page 496 


EXAMINATION. See alſo DerosIT1ONs, 
WITNESS. 


A Commiſſion being granted ta exa- 
mine W itneſſes ar Algiers, the Plain- 
tiff died, by which, in Strictneſs, the 
Suit abated, but the Witneſſes were 
examined there before Notice of the 
Plaintiff's Death; the Examination 
held regular, though one of the Wit- 
neſſes was living. 195 

The Defendant being a weak Man, and 

to be examined on Interrogatories; 

the Maſter ordered to take ſuch De- 
fendant's Examination, leſt he ſhould 
unwarily admit ſomething againſt 

himſelf that was not true. 289 


In perpetuam rei memoriam, 


A Witneſs was ordered to be examined 
de bene eſſe, where the Thing exami- 
ned into, lay only in the Knowledge 
of the Witneſs, and was a Matter of 
great Importance, though the Wit- 
neſs was not proved to be old or 
infirm. 77 


After Publication, 


After the Defendant has been examined 
on Interrogatories, and Publication 
paſſed, the Plaintiff ought not to have 

a Commiſſion to examine Witneſſes 
in order to falſify the Detendant's Ex- 
amination; this tending to multiply 


Cauſes, and to make them endleſs. | 


413 


Exczrrions. of 
The Defendant pleads to the whole Bill, 
and on arguing the Plea, it was or- 
dered to ſtand for an Anfwer, with- _ 
out ſaying one way or other whether 
the Plaintiff might except; this muſt 
be intended a ſufficient Anſwer, and 
the Plaintiff cannot except, Page 23. 
If a Demurrer be to Part of the Bill, an 

an inſufficient Anſwer to the Reſidue ; 

yet the Plaintiff cannot except until 
the Demurrer is argued. _ 326 
But if to a Bill the Defendant anſwers as 
to Matter of Diſcovery, and pleads 
only as to Relief, the Plaintiff may 
except to any Matter of Diſcovery 
before the Plea argued ; for that plain- 
ly no Matter of Diſcovery is covered 
by the Plea. 327 (N) 


Excommunicato Carittnbo. See 
„ e | 


GrteaT Reonum, Sce Wrirs, 
ExciszE. 


A. by his Intereſt with the Commiſſion- 
ers of Exciſe, gets an Office in that 
Branch of the Revenue for B. who in 
Conſideration thereof gives a Bond to 
A. to pay him 107. per Ann. as long 
as. B. enjoys the Place; Equity. will 
relieve againſt ſuch Bond. 391 

Though the Exciſe was no Part of the 
Revenue at the Time of making the 
Statute of 5 & 6 Ed. 6. yet there 
may be good Ground to conſtrue it 
within the Reaſon and Miſchief of 
that Statute, 395 


ExegcuTIovn. See alſo InjuncTion. 


The Plaintiff gets Judgment in the Pet- 
ty Bag, after which he is ſtopped by 
an Injunction. The Tear and Day 
ſs; the Plaintiff, though hindered 
c the Injunction, cannot yet ſue 
out Execution without a Scire 19 * 
8 . 

2. 
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Qu. If in ſuch Caſe he could not have 
taken out Execution, and — _ 
tinued by Vice: comes non miſit breve 
AU ER w_ » Page 36 (N) 

A. died ſeiſed of ſome Lands in Fee, and 
conſiderably indebted by Judgment 
and ſimple Contract. After the Death 

ot A. and before the Eſſoign Day of 
the next following Term, many of 
the Judgment Creditors delivered 


Fieri Facias's to the Sheriff, and took 


the Goods and Furniture of A. in Ex- 
ecution. In this Caſe it was held, 
that the Judgment Creditors having 
lodged their Writs of Execution with 
the Sheriff in the ſame Vacation that 
the Party died, it related to the Teſte 
of the Writ as to all but Purchaſers; 
and conſequently, that the Goods by 
Relation were evicted in A.'s Life- 
time, and therefore the ſimple Con- 
tract Creditors could not, as they pe- 
titioned, be admitted to ſtand in the 
Place of the Judgment Creditors on 
the Land, and be paid thereout in 
Proportion as the others had exhauſt- 
ed the Perſonal Eſtate, 399, 400 (N) 


ExgcuTor. See alſo ADMINISTRATOR, 
AsszTSs, DenTs, Hzim, TrvusT. 


Que poſſeſſed of a Term for Years, de- 
v it to A. for Life, Remainder to 
the Heirs of 4. it ſeems this ſhall, on 
A.'s Death, go to his Executor, and 
not to his Heir. 


29 
A Woman having a Baſtard, leaves a 


Perſonal Eſtate to her Executor. in 
| Truſt for the Baſtard, who dies Inte- 
ſtate, without Wife or Iſſue, The 
Executor brings a Bill againſt one 
who has Part of this Perſonal Eſtate 
in his Hands ; the Defendant demurs, 
becauſe the Attorney General and the 
Adminiſtrator are not Parties; the 
Demurrer. diſallowed, for that the 
Executor has the legal Title, and con- 
ſequently may ſue for the Eſtate. 33 
In the like Caſe, it ſeems, that an Exe- 


cutor, though a bare Truſtee, and |. 


though there be a Reſiduary Legatee, 
may ſue for the Perſonal Eſtate in E- 


quity as well as Law, unleſs the Ceftuy 


zue ruſt will oppoſe it. 34 


* 


Where an Executor has an expreſs Legs: 
cy for his Care and Pains, though 
the next of Kin has alſo an expreſs 
Legacy, yet the Surplus ſhall be di- 
ſtributed, eſpecially if ſuch Surplus 
was intended to be diſpoſed of. Page 


mas 


Where an Infant Executrix under overs 
teen marries an Huſband of full Age, 
this does not determine the Admini- 
flration. + 0 gee 4 vil ol 

An Executor in Truſt is not a good 
Witneſs for his Ceftuy que Truſt, as he 
is liable to be ſued by Creditors and 
to anſwer Coſts. 181 

A. dies indebted by one Bond to B. and 
by another Bond to C. and leaves B. 
Executor, who intermeddles With the 
Goods, and dies before Probate'z Qu. 
As B. might have retained the Goods 
in his Hands, have not his Executors 
the ſame Power? 288 183 

Any voluntary Bond is good againſt an 

xecutor, but to be poſtponed to a 
ſimple Contract Debt. N 
The Court never allows an Executor for 
his Time and Trouble, eſpecially 
| where there is an expreſs Legacy for 
his Pains, Sc. neither will it alter 
the Caſe, that the Executor renounces, 
and yet is aſſiſting to the Executor- 
| ſhip; nor even.though it appears that 
the Executor has deſerved more, and 
benefited the Truſt, to the Prejudice 
of his own Affairs. ©. ©. 240 

Where there are two Executors, and one 
renounces, he is ſtill at Liberty to ac- 

| cept of the Executorſhip ; ſecs, where 
both renounce. 251 

Though in this Matter, the Common 
Lawyers differ from the Civilians, the 
latter os that a Renunciation 
once made, though only by one of 
them, is peremptory. ibid. (N) 

An Executor in ruſt who had no Le- 

| y, and where the Execution of the 

| Tru was likely to be attended with 
Trouble, at firſt refuſed; but after- 
wards agreed with the Reſiduary Le- 
gatees, in Conſideration of 100 Gui- 
. neas, to act in the Executorſhip, and 


he dying before the Executorſhip of 
the Truſt was compleated, his Execu- 


rory 


* — 


A TABLE of the Principal Matters 


m. 


tors brought a Bill to be allowed 
theſe 100 Guineas out of the Truſt 
Money in their Hands; but the De- 
mand was diſallowed. Page 251, 2 $2 
| (N) 
An Executor, Adminiſtrator or Truſtee, 
buys in or compounds Debts, Cc. it 


ſhall enure to the Benefit of the Le- 


ſtator, c. 252 (N) 
At Common Law, and before the Sta- 
tute of Frauds, &c. if a Man granted 

a Rent to 4. his Executors and Aſ- 
ſigns, during the Life of B. and af- 
terwards the Grantee had died, leav- 
ing an Executor, but no Aſſignee, 
the Executor ſhould not have had the 
Rent, in Regard it being a Frechold, 
the ſame could not deſcend to an Ex- 


ecutor. But now ſince the Statute of 


Frauds, Fc. if a Rent be granted to 
A. for the Life of B. and A. die, liv- 
ing B. A.'s Executors, &c, ſhall have 
it during the Life of B, 264.(N). 

If there be two Executors, who are alſo 
Reſiduary Legatees, and one of them 

. for a, valuable Conſideration. aſſigns 
Part of his Re/iduum to A. and after- 

. wards for a valuable Conſideration aſ- 


ſigns his whole Refiduum to the other | 
Executor; if both are hut 1 P 
lake | 


Ager, the firſt Ahgnent my 
Place, 4 „ 39 
An Executor, Adminiſtrator or Truſtee 
for an Infant, neglects to ſue within 
ſix Years; the Statute of Limitations 
- ſhall bind the Infant. | 
A Term. aſſigned by an Executor in 
Truſt to attend the Inheritance, ſhall, 


in Equity, follow all the Eſtates cre- | 
ated out of it, and all Incumbrances | 


lubſiſting upon it ; but the Term be- 


ing by this Means become not Aſſets 
who aſſigned | 


at Law, the Executor Wh. 
it, is liable to the Creditors, as for a 
Devaſtavit. | 2 
A. covenants for himſelf and his 
that a Jointure-Houſe ſhall remain to 
the Uſes in the Settlement; the Joint- 
reſs cannot bring a Bill againſt the 
Heir for a Performance, without ma- 
king the Executor a Party, ' 331 
Though in a Bill brought by a Mortga- 
. gee againſt the Heir to forecloſe, the 


309 


— 


Heirs, | 


n 


r of oe | MlartGagoc need not 

e a Party, and why. N 
Where the Will 4. 150 else he 
the Executor ſhall give Security, it 
is not uſual for the · Court to infiit on 
it, until ſome Miſbehaviour ; but 
where one by Will charged the Refi- 
due of his Perſonal Eſtate with 407. 
per Ann. to his Wife, to be paid 
Quarterly, the Executor was ordered 
to bring before the Maſter ſufficient 
in Bonds and Securities to anſwer this 
Annuity. R 
The Spiritual Court has no Power to 
require Security of an Executor for a 
due Adminiſtration of the Aſſets. 
„ 337 (N 
Where an Executor before Probate files 
a Bill and afterwards proves the Will; 
ſuch ſubſequent Probate makes the 
Bill a good one. 351 
A Choſe en Action (as a Bond) cannot pals 
- by Delivery in Nature of a Donatio 
cauſa mortis, in Regard it muſt be 
ſued in the Name of the Executor. 
ü HS 58 

Though, generally ſpeaking, an 
tor or Truſtee compounding or re- 
leaſing a Debt, muſt anſwer for the 
ſame ; yet if it appears to be for the 
Benefit of the Teſtator's Eſtate, it is 
an Excuſe, | 381 
Where an Executrix of 4, who was great 
ly indebted to divers Perſons in Debts 
of different Natures, being ſued in 
Chancery by ſome of them, appeared 
and anſwered immediately, 7 
their Demands, (ſome of the Plain- 
tiffs being her own Daughters) and 
others of, the Creditors ſued the Exe- 
cutrix at Lay, ä 1 i we 2 
being pleadable, they obtained Judg- 
n Ys ecite of the Courtof 
Chancery being'for a juſt Debt, and 
having a real Priority in Point of 
Time, was, preferred in the Order of 
Payment, and the Executrix protect- 
ed and indemnified in obeying ſuch 
Ao © .402(N) 
See more of Surplus and Refiduary Lega- 


ess, under L HO AY. 
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Exros 11 10% or WorDps. See alfo 
Dvisx, WIII. 
poſſeſſed of à Term for Years in B. 
deviſes all his Lands, Tenements and 
Real Eſtate in A. and B. to J. S. and 
his Heirs; this will not paſs the 
Term, eſpecially if there be another 
Clauſe in the Will which diſpoſes of 
the Perſonal Eſtate. age 26 
A. has two Sons B. and C. and on the 
Marriage of B. A. ſettles Part of his 
Lands on B. in Tail; and A. bein 
ſciſed in Fee of the Reverſion of theſe 
Lands, and of other Lands in Poſſeſſi- 
on, deviſes all his Lands and Heredita- 
ments, not otherwiſe by him ſettled or 
| daes of ; the Reverſion in Fee _ 
' . 5 
Ore deviſes all his Lands in 4. B. and 
C. and elſewhere. The Teſtator has 
Lands in 4, B. and C. and Lands of 
much greater Value in another Coun- 
ty ; the Lands in the other County ſhall 
paſs by the World elſewbere. 61 
A Will began, As to all my worl 
« Eſtate, my Debts being firſt 
give, Cc. 


till the Debts ſhould be paid. 91, 359 
Deviſe of all one's Houſhold Goods and 
other Goods, Plate, c. to A. the Re- 
ſidue of my Perſonal Eſtate to B. the 


by the Word Goods, for then the Be- 
© queſt of the Reſidue would be void. 
| I12 
Deviſe to ſuch of the Children of 4. as 
ſhall be living at his Death. 4. has 
Iſſue B. who becomin 
gets his Certificate allowed, after wh 
A. dies ; this contingent Intereſt in the 
Bankrupt is aſſignable by the Com- 
miſſioners, the 
empowering them to aſſign over all 
that the Bankrupt [himſelf] might de- 
part withal, and here the Bankrupt 
might have releaſed this contingent 
Intereſt. Beſides, the later Statutes 
concernin 
Word P 


you ility. 
OL, Nl. 


One feiſed of Lande in Fer in 4. und 


ready Money and Bonds do not paſs | 


32 | 
c 


ords of the 13 Eliz. |. 


How in an Injunction the Words Lice- 
bit autem (tor the Defendant in Equi- 
ty) Placitum ad Communem Legem poſtu- 
e, & ad Triationem” inde procedere, 
pro Defettu Plariti Judicium intrare, 
are to be underſtood. Pape 146 
See alſo the Note ſubjoined. . 
One by Will deviſes that al! his Nebts 
and Legacies ſhall be paid out of his 
Perſonal Eſtate, and if that norſufft- 
cient, then that his Executor, within 
twelve Months after his Death, hall 
ſell or mortgage ſo much of his Real 
Eſtate as ſhall ſuffice for that Purpoſe 
and {inter ab) gives a of 
1000 l. to J. S. who dies within a 
Year, and the Perſonal Eſtate is not 
ſufficient; this is a veſted Legacy, 
and ſhall be paid to the Executor of 
J. S. the tee, though ch 
u Land; for the Words within 
twelve Months, denote the ultimate 
Time, but the Executor may pay it 
ſooner. ; | 1 
Deviſe to 4. until B. ſhall attain forty 
Tears; B. dies before forty; 4.8 E- 
ſtate ceaſes, Sccus, if the Deviſe to 


mg | 4. be made a Fund to pay Debts or 
| the Real Eftate held liable 
to the Debts, nothing being deviſed, | 


Portions, which cannot be taiſed un- 
til B. ſhall have attained his Age of 


is taken for Gould. © e 
Deviſe to my Son 4. for Life, — 
der to his firſt Son in Tail Male, Re- 
mainder to his fecond, third, fourth 
aud fifth Sons ſucceſſively, without 
ſaying for what Eſtate, or any Words 
tantamount. A. has two Sons, the 
former of whom dies in his Life- time; 
the ſecond Son ſhall have an Eſtate- 
tail, being the frft Son at bis Father's 
Death. "6+ es 
e makes his Wife his /ole Heite/s and 
Executrix of all bis Real and" Perſonal 
Eftate, to ſell and diſpoſe thereof at ber 
Pleaſure to pay bis 
and gives his Brother (who was hi 


7 


Bankrupts mention the 
133, 


next of Kin and Heir) g l. the Wi 
has the Reſidue to her own Uſe,” and 
notas a Truſtee. 


Money 


3 31 
articled to be laid out in Land, 
and ſettled on the Huſband and Wite 
and Iſſue, I to the Huſband 


forty ; in which Cafe the Word foell. 


bts and ict, 


in | 


.* 


— 
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in Fee, will, in Caſe there is no Iſſue, 
paſs by the Huſband's Deviſe of his 
Real Eſtate, though the Money was 
never laid out; but this muſt be un- 
derſtood, provided it be the Intention 
of the Party that it ſhould paſs as 
ſuch ; for if it appears to have been 
his Intention to paſs it as Perſonal 
Eſtate, by deſcribing it as ſo much 
Money agreed to be laid out in Land, 
it will then paſs as Perſonal Eſtate, 
and by a Will not atteſted by three 
Witneſſes 3 . ſo that this ſeems to 
depend on the Intention of the Party, 
without whoſe particular Interpoſition 
it is, primd facie, Land, and will be- 
long to the Repreſentative of the 
Real Eſtate. 
Where a Plea is ordered to ſtand for an 
Anſwer, it muſt be intended a ſuffi- 
cient Anſwer, and conſequently the 
Plaintiff cannot except to it. 239 
The Words, I deviſe all my Temporal 
« Eftate,” the ſame as I deviſe all 
.* my-worldly Eſtatæ, and paſs a Fee; 
and this is the plainer, where it is af- 


terwards ſaid, all the Reſt of my Real 


Eſtate, the Word Reſt being a Term 
of Relation. R 
If I deviſe all my Lands and Heredita- 
ments in Dale, and have a Manor in 
Dale; the Manor, as it is an Heredi- 
ment in Dale, will paſs; but if I have 
a Manor in Dale, and alſo Land there 
which is not Parcel of the Manor, it is 

a Queſtion whether the Manor will 
paſs. SE 1 Sf 3; 322 
If 1 have Freehold and Copyhold 
Lands in Dale, and deviſe all my 
Lands and Hereditaments in Dale to 
ay my Debts; only my Freehold 
Malt paſs, if that be ſufficlent; ſecus, 

if I have ſurrendered my Copyhold to 
the Uſe of my Will. AI #hid. 
One by Will gives all his Houſhold 


Goods and Implements of Houſhold ; 
the Malt, Hops, Beer, Ale, and other 
Victuals in the Houſe, do not pals ; 
but the Clock, if not fixed to. the 
Houſe, | ſhall paſs; but not the Guns 
or Piſtols, if uſed as Arms in riding, 
or ſhooting Game. | 


334 


Page 221, 222 (N) 


— 


One has no Land in 552 but has Tithes 


there, and deviſes all his Land in 4. 
the Tithes, as they are iſſuing out of 
the Land, and Part of the Profits 
thereof, ſhall pas. Page 386 
One with Lemon Juice takes out a Re- 
ceipt written on the Inſide of a Bank 
Note, but called an Indorſement; 
this held to be Raſing an Indorſement 
within 8 &@ 9 N. 3. cap. 19. ſet. 36. 
and to be Felony without Clergy. 419 
If there be a proper known Word to ex- 
.preſs a Thing by, no Deſcription, 
though with an Anglicè, will be ſuffi- 
cient. 433 (N) 
What is meant by a Clerk convict. 444 
In what Caſes, and under what Circum- 
ſtances, an Affirmative Law, without 
Negative Words, may repeal, or take 
away the Force of, a former Law, 491 


"+ XTENT. cc 


Where a Judgment was given to a Pa- 
piſt, it was determined he could not 
extend the Land, ſince that would 

give him an Intereſt in the Land, con- 

Cy; to. the expreſs Words of þ 1 
12 . cap. 4. | t N) 

If the Wile — a Judgment, . 0 is 
extended upon an Elqgit, the Huſband 
may aſlign it without a Conſiderati- 
on. So if a Judgment be given in 
Truſt for a Feme Sole, who marries, 
and by Conſent of her Truſtees is in 
Poſſeſſion of the Land extended, the 
Huſband may aſſign over the extend- 
ed Intereſt ; and, by the ſame Reaſon, 
if the Feme has a Decree to hold and 
enjoy Lands, until a Debt due to her 
is paid, and ſhe is in Poſſeſſion of the 

Land under this Decree, and marries; 
the Huſband may aſſign it without 

any Conſideration ; for it is in Na- 
ture of an Extent. 200 


— — 


— 


ExTINGUISHMENT, ox MERGER. 


A. is a Copyholder in Tail, the Lord 
grants the Freehold of the Copyhold 
| to him in Fee; the Copy hold, though 
intalled, is extinguiſhed. 9 


Quere 


A Trader in London having 


Hands, bought Soutb-Sea Stock, as 
Factor for J. S. 


his Account Book, as bought for 7. 
S. after which the Trader became a 
2 3 


4 


Brokers or Factors, who act for their 


A Father intruſts his Heir apparent, 


which Bond is ſecreted from the Fa- 
ther, and the Heir has not where- 


The Guardianſhip of a Child does by 


The Father is the p 


ll. 


1 


ww 


by 
n x. 


contained in the THIR D VOLUME. 


NQuere autem, If A. be a Copyholder in 
Tail, Remainder” to B. in Fee, and 
A. takes à Grant from the Lord, of 


the Freehold to- him and his Heirs, | 


and dies without Iſſue; is not B. in 


whom there was once a veſted Re- 
mainder in Fee of the Premiſſes, in- 


titled to the ſame ? Page ro (N) 
Where one has a Term for Fears as 


Executor, and - afterwards ' purchaſes |. ' 


the Inheritance, without having aſ- 
ſigned the Term; the Term is not 
hereby merged; leſt it ſhould occaſi- 


which Reaſon the Court of Chancery 
will ſupply the Want of a Surrender 
of a Copyhold deviſed by a Father to 
his'Child, notwithſtanding he has o- 

| therwiſe proyided for him. Page 284, 
14 £5,968) | 1 4s be EF 414 285 
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FEM TIE AND PEE-TANH. Ser 
4 ESTATES. 0227S 
| | 24h . 


FzLowy, See alſo OyprTAvnv. 


Where the Huſband was attairited of 


on a Devaſtavit. 329 (N) Felony, and pardoned on Condition 

| I of Tranſportation; © and afterwards 

ala TT | the; Wife became intitled to ſome 

FacToks. | Perſonal Eſtate, as Orphan to à Free- 

f 6h II: © man of Londen; this Perſonal Eftate 

F — Goods to a Factor to diſpoſe | was decreed to belong to the Witte a8 
0 


my Uſe, and he becomes a 
Bankrupt, theſe Goods are not liable 
to the Debts of ſuch Bankrupt. 185 


oney of 
J. S. (who reſided in Holland) in his 


| 


and took the Stock 


in his own Name, but entered it in | 


this Truft Stock not lia- 


ble to the Bankruptcy. ' 187 N) 


c 


þ 


| Principals, not liable in their own 
Capacities. | W 


FATHER AND Chip. 


then an Infant, to the Care of a Ser- 
vant. The Heir comes of Age; the 
Servant takes a Bond from the Heir, 


withal to pay the Bond ; Equity will 
ſer the Bond aſide, as obtained by 
Fraud, and a Breach of Truſt. 12 


the Law of Nature belong to the Fa. 
ther, who is at Liberty, in a peaceable 
Manner, to take him wherever he 
finds him. 154, 155 


r Judge of what 
is a fit Proviſion for 


Where the Indictment has not 


: if , ; Wo " 


to a Feme Sole. ye 7 
A Bill in Equity lies not to compel the 
Performance of an Agreement to pay 
Money in Conſideration of having 
ſtifled a Profecution for Felony. 279 
One with Lemon Juice takes out a Re- 
ceipt written on the Infide of a Bank 
Note, but called ar Indorſement ; 
this held to be Raſing an Indorſement 
within 8 & gW. z. cap. 19. . 36. 
and to be Felony without Benefit of 
Clergy. | n ae 233 $10 | 41 
One convicted of Felony within Benefit 
of Clergy, and ſentenced to be tranſ- 
orred for ſeven Years, continues a 
Felon, till actual Tranſportation and 
Service, purſuant to the Sentence; 
and if a Stranger aſſiſt ſuch Felon 
convict, being in Cuſtody under Sen- 
rence” of Tranſportation, to efca 
out of Priſon, (provided it be ſuch an 
 Aﬀiſtance as in Law amounts to a Re- 
celving, heave or Comforting 
uch Felon ) the Perſon afliſting is 
Acceſſary to the Felony after the Fatt ; 
but then in the Indictment for this 
laſt Offence, ir muſt be charged, that 
the Offender had Notice of the other 
Felony or Conviction. | 439 
we 


charged a Felony, . nor the ' ſpecial 
Verdict certainly found any upon the 
Facts therein ſtated, and conſequent- 


his Child, for 


ly it is uncertain, whether the Priſon- 
er 
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.theſe Caſes the 
Judgment given muſt be a judgment 


F zur CovERr. 


4 41 ps | 5 5 
f Figs: Facias. See EXECUT10N: 
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FAGAN Fine. 


By Marriage Articles Money is agreed 

to be. inveſted in a Purchaſe, and ſet- 

8 t ted on A. in Tail, Remainder to A. in 
Fee. A. has neither Wife nor Iſſue, 

| and might by a Fine only diſpoſe of 

} the Lands if ſettled; yet the Lord 


my be paid to A. d fortiori not, if 

4 had been a Wife or Iſſu. 13 
„ But this is eontrary to the Opinion of 
2 the Lord Aae, and (as it is pre- 


ſumed) to the preſent Practice. 14 (N) | 
The Levying à Fine is a Thing of Time, | 


in Regard of the many Offices thro” 
_ which it is to paſs; and the Writ of 
Covenant is to be under the Great 
Seal; by which Means the Tenant in 
Tail may be prevented from le vying 
ſuch Fine, though ever ſo much in- 
tended by him. ibid. (N) 
A. and B. Tenants in Common of Lands 
in Fee; A. deviſed his Moiety in 
Fee; after which A. and B. made 
Partition by Deed and Fine, declaring 
the Uſe as to one Moiety in Severalty 
to A. in Fee, and as to the other 
Moiety in Severalty to B, in Fee. 
Certified by the Judges of B. R. with 
whom the Lord Chancellor concurred, 
that the Will of A. was not revoked 
by the Deed, and Fine levied in Pur- 
ſuance thereof, 169, 170 (N) 
Where the Huſband, for a valuable Con- 
ſideration, covenants that his Wife 
ſhall join with him in a Fine; Equit 
will enforce a Performance of ſuc 
Covenant. 189 | 


See BARON anD | 


King. would not order the Money to 


% ASSAY. 


—_— 


NLuere autem, If it can be made appear 
to have been impaſſible for the Huſ- 
band to, procure the Concurrence of 
his Wife, (as ſuppoſe there are Dif- 
ferences. between them) and the Huſ- 

band offers to return all the Money 
with Intereſt, and to anſwer all the 
Damages, whether in ſuch a Caſe E- 
quity would not diſcharge the Huſ- 
band from his Agreement? Page 189 
n DOT + of 

A Fine and five Years Non-claim held, 
in Favour of a Purchaſer, to bar a 
Truſt Term, though the Cæſtuy que 
Truſt was an Infant. _ 310(N) 

Lands are deviſed to A. and B. and to 


the Heirs of the Survivor, in Truſt to 


ſell ; though the Inheritance be in 
Abeyance, yet the Truſtees by a Fine 
may make a good Title by Eſtoppel. 


$72 


Fine ſur Conceſſerunt. 1 


A Church Leaſe for three Lives was de- 
viſed to 4. for Life, Remainder to B. 
her Huſband for Life, Remainder to 

- the firſt and every other Son of B. by 
A in Tail, Remainder to the Heirs 
Female of B. by A. in Tail, Remain- 
der to the right Heirs of A. B. died, 
whereupon his Son C. (whom he had 
by A) rovght his Bill praying, that 
j Leaſehold Premiſſes ſome of the 
Lives whereby the ſame were held 
being dropt) might be renewed and 
ſettled on A. for Life, Remainder to 
the Plaintiff and his Heirs ; the Court 
ordered that a Fine ſur Conceſſerunt 
ſhould be levied by A4. and C. and that 
by a proper Conveyance of Leaſe and 
Releaſe the Premiſſes ſhould be con- 
veyed in Truſt to 4. for Life, Re- 
mainder to the Plaintiff C. and his 
Heirs. 266 (N) 


Fine relating to Copybolas. See Cor v 


HOLD. _ 
FLEET PR SON. A 
One who has been a Priſoner in Newpale 


for Debt, but afterwards remov - 
the 
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the Fleet, is excommunicated; the 
Court of Chancery will not order the 
Curſitor to make out the Writ of Ex- 
communicato Capiendo to the Warden 
of the Fleet, but the Writ may be 
directed to the Sheriff, who may re- 
turn a Non eſt Inventus, on which Re- 
turn the Court of B. R. may grant an 
Habeas Corpus to bring up the Priſon- 
er, and thereon charge him with an 
Excommunicato Capiendo. Page 55 
The Court of Chancery ſends Attach- 
ments to the Warden of the 1 


Fox ECLOSURE. See Mok r AOR. 


Fox RI Cours. See CounTs. 


FoxrEITURE. 


Baron and Feme Defendants to a Bill. 
The Feme muſt anſwer, notwithſtand- 
ing her Anſwer cannot be read againſt 
her Huſband ; but the Feme is not 
bound to anſwer any Bill that ma 
ſubject her to a Forfeiture, thoug 
her Huſband has ſubmitted to anſwer. 
| 238 
A Defendant not bound to anſwer what 
tends to accuſe him of Maintenance, or 
of buying pretenſed Rights within the 
Statute of 32 H. 8. cap. 9. ſe. 2. 375 
Fax aur, Corluston, Covin, Imros1- 
'T10N+- See alſo DEEDS. 


A Decree gained by Fraud may be ſet 
aſide by Petition only. 111 

A Father intruſts his Heir apparent, 
then an Infant, to the Care of a Ser- 
vant; the Heir comes of Age; the 
Servant takes a Bond from the Heir, 
which Bond is ſecreted from the Fa- 
oe and the How hes | Ear 4 
withal to the Bond; Equity wil 

ſet aſide 4 Bond, as Dy by 
Fraud, and a Breach of Truſt. 129 
A weak Man gives a Bond; if it be at- 
tended with no Fraud, Cc, Equity 
will not ſet it aſide merely for the 
Weakneſs of the Obligor, if he be 
Compos mentis. 130 


The having been in Drink, is not any 
Reaſon to relieve a Man againſt any 
Deed or Agreement gained from him 
when in thoſe Circumſtances, for this 
were to encourage Drunkenneſs; e- 
cus, if through the Management or 
Contrivance of him who gained the 
Deed, Sc. the Party from whom it 
was gained was drawn in to drink. 

Page 130 (N) 

A Bill in Equity lies to compel the Per- 
formance of an Agreement to ſtop a 
Proſecution at Law for a Fraud. 279 

Fraud cogniſable in Equity as well at 

Law. x ibid. 

The firſt Mortgagee permits the Mort- 

gagor to keep the Title Deeds, and 

the Mortgagor ſhewing a fair Title, 
mortgages the Premiſſes to a ſecond 

Mortgagee, to whom he delivers the 

Deeds; the firſt Mortgagee is Acceſ- 

Jo to the Drawing in of the ſecond, 

and ſhall not compel the Delivery of 
the Writings from him without pay- 

ing him his Mortgage Money. 280, 

” vey | . 2681 

A Bond or Mortgage is good Evidence 
of a Debt; but in Caſe Fraud appears, 
the Obligee, &c. ought to prove ac- 
tual Payment. 289 

A ſubſequent deliberate Act confirming 
an unreaſonable Bargain, when the 
Party is fully informed of every Thin 
and under no Fraud, nor Surpriſe, 
ſhall make the Bargain good, 294 

If a Man deviſes Lands in Fee to B. who 
dies in the Life of the Teſtator, and 
the Teſtator's Heir taking it that 
the Heir of B. is intitled, for a triflin 

| r conveys and confirms 

the Eſtate to him; Equity will re- 
lieve. 5 18 

A. by his Intereſt with the Git . 
ers of Exciſe, gets an Office in that 
Branch of the Revenue for B. who in 
Conſideration thereof gives a Bond 
to 4. to pay him 10. per Ann. as 
long as B. enjoys the Place; Equity 
will relieve againſt the Bond. 391 
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Fazenornd. Sec Matters | controverted . 
2 between the Heir and Executor, under 

Tit. HTR, Rear EsT ATE, PEASO- 
= NAL. ESTATE. 3 '7 ; 


A Truſtee or Executor cannot change 


the V of the Truſt Eſtate, by | 


turning a e for Years into a Free- 
r Page 100 
* hough a*Frechold be not diſtributable 
in the Spiritual Court, it is in Equity, 


Where a Man makes his Will, and af- 
terwards ' purchaſes 'a Freehold, ſuch 
Eſtate cannot paſs by the Will made 

before the Purchaſe, without a new 
Publication. 8 58 

At Common Law, and before the Sta- 
tute of Frauds, if a Man had granted 
a Rent to A. his Executors and Aſ- 
ſigns, during the Life of B. and after- 

Wards the Grantee had died, leaving 

an Executor, but no Aſſignee, the 

Executor ſhould not have had the 
Rent, in Regatd it being a Freehold, 
the Tame could not deſcend to an 

Executor. 264 (N) 


Freebold deſcendible.” See Occurant. | 
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WI ER E Lands of the Nature of 
"VV Gavelkind are in Settlement, the 
© unſettled Reverſion continues Part of 
the old Eſtate, and ſhall deſcend in 
e 63 
Gobps Auůbdb -wHAT PAgbEs fY THE 
 Diviss THEREOF, ſee Exyostriox or 
'Worps. = 


wh Grant. 

One ſeiſed in Fee of a Manor, grants a 
Rent out of it to a Charity for the 
Support of ſeveral poot Perſons, and 
afterwards grants the Manor in Fee to 
J. S. the Nomination of the poor Per- 


ſons belongs to the Heir of the Grant- 
or, and does not paſs with the Ma- 
£417 I 24 145 
Things lying in Grant, as an Advowſon, 


ved of his 


| his Peril. 


11 — 


* n. 


GvarDian, See Inyayr, Tavsrzr. 


| A Preſbyterian who had chree Infant 


Daughters brought up that Way, and 
had three Brothers.  Preſbyterians, 
made. his Will, appointing his Bro- 
thers, and alſo a 
Church of England, Guardians to his 
three Infant Daughters, and dies, 
having ſent his eldeſt Daughter to his 
next Brother. The Clergyman gets 
two of the Daughters into his Cuſto- 
dy, and places them at a Boarding- 
School, where they were. bred - 
ing to the Church of England, and 
brought his Bill to have the eldeſt 
Daughter placed out with the other 
Daughters; The three Brothers that 
were Preſbyterians brought their Bill 
to have the two Daughters delivered 
to them; the Court declared no Proof 
out of the Will ought co be admit- 
ted in the Caſe of a Beviſe of a Guar- 
dianſhip, any more than in the Caſe 
of a Deviſe of Land. Page 31 
A Guardian cannot alter the Nature of 
the Iafant's Eſtate, by turning the 
verſo. n bas E. 100 
One through a great Age being depri- 
emory, and almoſt be- 
come Nox os, was admitted to an- 
ſwer by his Guardian, the Demand in 
Queſtion being but ſmall. 111 (N) 
The Marrying an Infant Ward of the 
Court of Chancery, is a Contempt, 
though the Parties concerned in ſuch 
Marriage had no Notice that the In- 
fant was a Ward of the Court; all Acts 
of the Court, as the Commitment of 
a Wardſhip, and in a Cauſe depending, 

to be taken Notice of by 3 at 
| 110, 1 17 
Yo where one not a Freeman of London 
marries a City Orphan, though it did 
not appear the Party had any Notice 
of his Wife's being 2 City Orphan, 
yet he was held puniſhable by the 
Court of Orphans. 118 (N) 
The Guatdianſhip of the Child does by 
the Law of Nature belong to the Fa- 
ther; and the Right thereto cannot 


ſeem extendi ble in an Elegit, 401 


be taken from him by any other Per- 
ſon's 


rgyman- of the | 
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lie 8 — ms ; 


contained in abe Tum e 


ſon's giving a Legacy PEE neyer 
© To great, and the Father is at Liberty 
to take ſuch Child wherever he can 


meet with him, though not by Force. 
Page I 54s I55. 

a is concerning che eme- 
© dies for the Recovery o g ard, ſuch 
as the Writ of Raviſhment of Ward, 

© Homiine Replegiando, and Habeas Cor- 
and whether if a Perſon. be 

ught into Court by Virtue of the 
2 and declares is under no 
orce, the Court will deliver him into 
the Cuſtody of another? 154 (N) 
Wherher the Ly, of Zjectione Cuſtodie 
be not the moſt 1 Method where - 
by to try che Rig] 0 e (1) 
ibid. (N) 


Ant Infant's Anſwer cannot be given in 


Evidence againſt him, becauſe the 
Guardian, and not the Infant, is ſworn 
to ſuch Anſwer, 237 
Alſo the Subpana to hear J ent 
muſt be ſerved on the Guardian, _ 
| 4 
If ot Plains Guardian oe Frets 
neg to put in a i- 
9 a Beiendinde 5 ; 
Quere, Whether ſuch Anſwer ſhall 
be read and admitted to be true, tho 
never fo detrimental to the Infant's | 
Inheritance? 
An Allowance of Maintenance to a Guar- 
dian muſt be in Regard to what the 


8 then ok and not to what falls 


ad 


—_— 


Hannes Conrüs. See War. 


Hes AND ANCESTOR, See alſo Exz- 
cuTor, Patties, Reſulting Truft. 


binds himfelf and his Heir in 


85 Of Bond, and mortgages ſome 
- „of which he is ſeiſed in Fee, | 


_ fot mare than the Value; the Heir 
| has 200 J. for joining in a Sale of the 
Ptemiſſes; this 200 J. held not to " 


7 AE” © 
One has two Som 1 and B. 1 
100 Daughters, and deviſes his Lands to 


& 


237.0) | 


3685 | 
= | 1 


e 


N 8 ſold for Payment this Debts; 
as to het Monies hg by Sale 12 


Debts paid, he gives 200 / thereout 
to his eldeſt Son 4, at twenty: one, the 
Reſidue to his four younger Children 

cequally ; 4. the Eldeſt dies before 
(0 n one; 2 200 f. ſhall go to the 


+ 1 Page 20 

The Heir mh univerſal Repreſentative 
of his Anceſtor, and not to be difin- 
herited evi doubtful Words. 61 
In a Devi .. E 5 pay Debes, if 


the Creditors bring a compel 
2 7 che ie Har is Bll com To 
in the IT 2 


1% Deed to pay Debts 


N — 
e a Copyhold be ks iab 
Debt“ ＋ the ＋ 
quitable, = hot Co- 
TI dew * IT eir, in 2 
t tors * 
ing a Sale. it — - 
the Heir à Party, otherwiſe "- le- 


Eſtate of the e or 
a 


conveyed to 
in Caſe it appears tha eir 2 


Ton has ſince the Tr $ Death, 


all the Copyhold, then 
the | mens . the Heir e 


dle af conveying to the er, 
it may not be neceſſary to oo 
Ane 
ather intru is Heir t, 
of q ver. 


then an 8 to the Gus 
Joy 12 
of A kei 


vant. I 

Servant 

which Bond i 1 — Fa from the Fa- 

ther, 171 * 25 not L 

to pay the Bond; Equity will e 

the Heads as obtained hy Fraud, 129 

Hei when of Age, are under-the 

| of Equity, and then want it moſl, 
w 


taking Care of them till that 
Time. | 


131 

One ſeiſed in Fee of a Manor, 
Rent in Fee out of it, as a. 
for the Support of ſeve 
ſons, and afterwards 
nor to J. S. in Fee; the Nomination 
of the poor Perſons does not go with 
the Manor, but belongs to the Heir 


498 


of the Grantor. Yhough 


© 9 2 ˙ 9 4 
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- 
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TTT £530 . —— 
the Principal Matters 


N 


Though by the Statute of Frauds an E- 
ſtate to a Man and his Heirs for three 
Lives is made liable to pay Debts, 
— yet it is only ſuch Debts as bind the 
Heir. een een 
One articles to buy Land, and the Title 


is under a Will not proved in Equity 


againſt the Heir; yet in ſome Caſes 


Equity will compel the Purchaſer to 


accept the Title. | 190 
Money agreed to be laid out in Land 
fall be taken as Land, and go to 
the Heir; and no Difference where 
the Money thus agreed to be laid out 


- "and fettled, is depoſited in the Hands 


of *Fruſtees, and where it remains in 
the Hands of the Covenantor. 211 
One deviſes a Rent - charge to be ſold to 
pay Legacies amounting to 800 J. and 
if the Rent-charge ſhould ſell for 
1000 . the Teſtator gives a further 
Legacy of 200 J. the Rent- charge ſells 
for above 8007. and leſs than 1000 J. 
what exceeds the 800 J. ſhall belong 
to the Heir as a reſulting Truſt. 252 
A Mortgagor in Fee died, and the 
gor's Wife's Right of Dower; de- 
creed that the Heir of the Mortgagor, 
on his * Ma Bill to redeem, 
+ ſhould have the Benefit of it. 1d. (N) 
Where the Heir is totally diſinherited, 
Equity will not ſupply-the Want of a 
Surrender of a Copy hold in Favour 
of a younger Child. 


he wants the Deeds and Writings, 
unleſs he claims under Tome Deed of 
Intail concealed from him by the De- 
1 fendant. | | * 296 


In 2 Bill brought by a Mortgagee to 


forecloſe, it is ſufficient to make the 


Heir only of the Mortgagor a — 5 
IN > 'F 94g i 8 3330 ) 
Although there be no Covenant or Bond 
in a Mortgage, yet the Heir of a 
- . Mortgagor- ſhall compel an A 
tion of the Perſonal Eflate in 


one- 
ration of his Land. eee 58 
One dies indebted by Bond, and ſeiſed | 


in Fee of divers Lands, Part of which | 


he qeviſes to J. S. and other Part he 


permits to deſcend to his Heir; the 


12 
. 


Mortgagee bought im the Mortga- 


284, 285 
But a flight Equity for an Heir to ſay. | - 


plica- ; 


Lands deſcended ſhalt in the firſt 
© Place be liable to pay the Bond Debts. 
Quere autem, Whether if the Teftator 
| had deviſed any Part to the Heir, the 
other Deviſee muſt not have contri- 
buted pro rat? ibid. (N) 
In the Caſe of Lands in Fee deſcending 
on an Infant, the Parol ſhall demur in 
Equity as well as at Law. *' 368 
An Heir at Law is made a Defendant, 
and inſiſts on his Title; he ſhall have 
his Coſts although it goes againſt him; 
but if an Heir at Law be Plaintiff, 
and miſcarries in his Suit, he ſhall not 
have Coſts ; but on his Suit appear- 
ing to be groundleſs, "ſhall pay Colts 
5 85 A 373 


Matters controverted between the Heir and 
Executor. See alſo EXE ro. 


A. covenants for himſelf and his Heirs, 
that he will purchaſe Lands, and ſet- 
tle the ſame on himſelf for Life, Re- 
mainder to his Wife for Life, Re- 
mainder to his firſt, Sc. Son in Tail, 
| Remainder to himſelf in Fee; Equity 
will compel the Executor to lay out 
the Money, though the Heir be both 
Debtor and Creditor. M84 
Every Mortgage, though without any 
Covenant or Bond to pay the Money, 
implies a Loan, and every Loan im- 
plies a Debt; therefore an Heir of a 
ortgagor ſhall compel an Applica- 
tion of the Perſonal Eſtate to pay off 
a Mortgage, notwithſtanding there 
was no Covenant, &c. from the Mort- 
gagor. „ 358 


Catching Bargains. SY 


A. having 5001. given him by his Un- 
dle, in Caſe he fool ſurvive the Te- 
ſtator's Wife, ſells it for 100 J. to be 
paid by 3 J. per mum; but that if 
the Teſtaror's Wife ſhould die before 
' A. and the Legacy become due, in 
ſuch Caſe the Reſt of 'the Money to 

be paid within a Year then next. £4. 

does ſurvive the Teſtatot's Wife, and 
knows the Legacy was become = to 
im, 


contained in the Tap Vorous, 


LI 2 


him, and * fully * of the. 
whole Fact, confirms the Bargain; 
he ſhall be bound thereby. Page 290 


Though had all depended on the firſt |. 
pe 


. Afſigament, the Court would have |. 
. ſer it aſide, as being an unreaſonable |. 
Advantage made of a neceſſitous Man. 


An Heir of about twenty- ſeven 2 
5 f Age, and who had a Commiſſion in 
the Guards, borrowed 5001. on Condi- 
tion to pay 10007. if he ſurvived his 

oo HO and Father-in-Law; but if he 
ied before his Father and Father-in-|_ 

W, then the Lender to loſe the 

| goo The Heir ſurvived his Fa. 
ther and Father-in-Law, and was re- 


_ lieved, though after he had paid the 
oney, it being for Fear o E. * 
ecution. 292 (N) 


Unreaſonable Bargains made with an 
Heir in his Father's Life · time, reliev- 
ed againſt, and why. 2930 


Hoxzripk Hocvay on Hocridz. | 
Foe whence Saite. and what | 1 


— 


) 


tenen See ee | 
tak London. be 


ds *. 
4 1 ry ASSES e 


1 


— 


13 
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N 6 logg AND LUNATICK. 


6 I the 


Lunatick's Eſtate to the Com- 


mittee for the Maintenance of his Per- |. ++ 
... fon. The Lunatick dies, his Admi- |. 


niſtrator brings a Bill for an Account 
of theſe Profice the Committee pleads 
this Order of Court of the Allowance 
of the Profits for the Lunatick's Main- 
tenance; the Plea ordered to ſtand 
for an Anſwer but the Court decla- 
red . would 


No Sn 12 from an 
_ cree of the Lord ( 
5 touchin 


Houſe 0 
_ the King in Cou 


Vor. III. 


Ider or De- 
lor. or Lord 
Ideots or Lunaticks, 
A only to 

» $M 


[Ne 


2 — 


Court allowed the Profits of 5 


not religve without |. Where Ws Ela Words. 
104 . te· tail. , 


The King 8 2 a Lunatick's Eſtate 
without Account is void; but the 
King, or the | Chancellor may 
allow ſuch a yearly Maintenance to a 
Lunatick, as amounts to the clear 
yearly Value of the Lunatick's Eſtate. 


"Page 110 

The Cuſtody of à Lunatick may be 

aged ta a Feme Covert, a 

be not ſui juris, but under 

o 2 her ory | 1.(N 
e through great Age being depri 

* Memory, and — <q 

| compos mentis, was admitted to 
— by his Guardian, the Thing in 

Queſtion being but ſmall : but had ir 

been conſiderable, the regular way had 

*r to have * out a — — 


a albuned 


A weak Man OT: if be ar 
tended with no Fraud or Breach of 
n „Fu will not ſet aſide the 

Bond onl the Weakneſs of the 
.Obligor, i he be compes, mentis. 130 

1 as an equitable Non 77 

"a $I Campos 7's 

1 5 — « 2. cp. 10. e beg 

6.. or their Committees, b 
u rection of the Lord Chancel 


the. — 
„Oe. 
may aſſign over their Truſts or Mort- 


and be ordered, to make ſuch 
Tonveyances in like Manner as Tru- 


e eee of ſane Memo 0 
: 772 1344 389 ) 


— See Lunrbran. 


nente 6&3 


Where the Words of a Deviſe of a 
Leaſchold would, were it in the Caſe 


of à Freehold, make an/Eftate- il 
only by Implication, there a Deviſe 
ver of ſuch iT caſchold © is woos FJ, 


| 2259 
© e 


* I- 
- = - 
. 
e 


Arch 
ions 


| Where'x Man a Se pays 


In all Iodictments againft Ge for being 
Acceflary after the Fact, b 2 Receiy- | 


— 


4 Tam 2 the Principal Matters 8 


Intommanions See Ufo on 


1 Is. Int 


Fart, and gives Bond to pay the Re- 
fidue of the Money; Notice of an 
c equitable Incumbrance before Pay- 
ment of the Money, tho after the 
Bond, is gs may BY 307 
A Tetrh aſſigned by an Executor in 
Fruſt to attend the Inheritance, ſhatt, 


in Equity, follow all the Eſtates cre- | 


-ated-out of it, and all the Incumbran- 
ces fubſiſting upon it. 330 
Ixvreruxwr. 


ing, Harbouring, Ce. a it is 


neceſfary to chat e, that the Defend- 
ant knew the Princi 
convictect of Felony ; 


fion is! not ode help 


In Criminal Cat * * Count 
del LI" t the Place where 
is i fopp fed to be done muſt 
28 Indi Ane be laid in — 
Nod“; facus, in Civil Cafes 496 
_ the el has nk 
a Felony, nor the 

= certain found any on the 
Facts therein ftated, or \ Arn the 


and this — 


Jud ment is arreſted for Defects in | 
rdidtmenty this wilt be no Bar to | 


an Indictment charging a different | 
Offence. LR 499 | 


. 


laponsrunvr. 


One with amen Juice takes out aRe- 
ceipt written on the Infide of 


* this held ro be 1 an Indorfement 
within 8 19. . 36. 
and to be Tel wi t Benefit of 
Ctergy: * h 419 
IxrAxr. 


An Executor in Truft for an Infant can- 


| a Bank | 
Note, but called an Indorfement ;'| 


pal was Guilty, or | 


| 


7 


| 


„ 


C. an Infant in Tail, as to the other 


— 


——_—_— 


Eſtate by turning W into Land; | 
or & canverſo. Hage 100 
Marrying. an Infant Ward of the Court 
is a Contempt, though the Parties 
concerned had no Notice that the In- 
fant was a Ward of the Court. 116 
A Father left a great Perſonal Eſtate. to 
two Infant Children, and made his 
Wife Executrix. A Bill was brought 
in the Infants Name by a Relation, as 
' Prochein Amy, to call the Mother to 
an Account; on Affidavit of ſeveral 
other Relations, that this Suit in the 
Infants Name was out of Pique, and 
not for the Infants good, the Court 
referred it to a Maſter, who reporting 
the Matter to be ſo, the Suit — 
ſtayed. 
The Deed of an Infant not void like 
that of a Feme Covert, but only void- 
able. 208 
An Infant's Anſwer cannot be given in 
Evidence againſt him, and why. 237 
|S If a Defendant to a Bill, broughr in 
the Name of an Infant, puts in an An- 
ſwer, and the Infant does not rep 
thereto, whether the Anſwer muſt nor 
be taken to be true ? ibid. (N) 
A. Tenant for Life, Remainder to B. in 
las to one Mojety, Remainder to 


 Moiety, Remainder - over. There is 
Timber on the Premiſſes greatly de- 
caying z on a Bill brought, praying 
that the decaying Timber may be cut 
down; as the Infant is intereſted in 
the Inheritance, no Timber allowed 
to be cut down without the Approba- 
tion of 21 and Qs Infant's 
Moie e Money to t ao 
for bio Benefit. 1 267 

An Executor, Adminiſtrator or Truſtee 
for an Infant neglects to ſue within 
fix Years; the Statute of Limitations 
hall bind the Infant. 550 

In a Dectee gf Forecloſure again 


Infant, h the Infant has fix 
Months after he comes of Age, to 
ſhew Cauſe, &c. yet he cannot ravel 


into the Account, nor even redeem, 
but oy ſhew an aer in the De · 
cree. 353 


not change the Nature of the Truſt 


” 
kgs 
* 
* 


| comined inthe Tub — + 


05 Lands in Fee deſcending to an 
Infant, the Parol ſhall demur in Equi- | 
ty as well as at Law. Page 368 

An Allowance of Maintenance to a, 
Guardian muſt be in Reſpe& 


the Infant'then had, ae noe20 hae | ; 


"falls in afterwards. ibid. 
The Statute of 7 Anne, cap. 19. enabling 
mw Truſtees to convey, extends 
to plain and exprefs Fruſts, not 


as are implied or conrad ge 
on 


A. me ſeveral Debts, and by his wi 
deviſed Lands in Fee why, an — 
charged with all his Pets and 

© cies ; the Infant not a Truſtee wi 
the above mentioned Act, as to ſo 
- much of the Lands as may "fuffice for 
che Paymenz F the Neb and 5 5 
cies. 389 ( ) 


to 


Ivy Raven rogue. See Corvyor. | 


IapRCTANGE. See DavcanT. 


InzuncTion. See Conyaner. F 
nt in the 35 ; 


The Plaioriif gets Judge legen 
a * =. 9 
on Ende Year 95 


ſs ; the Plaintiff oh 
the Injunction, cannot yet 8 

ut a Scire acias. 

How the Words in an Idjund ion, 
cebit autem (for the fendant in E- 

_ ** quity) e 
* poſtulare, & 7 As, em inde proce- 
« dere, & pro Placiti pour 


. inirane: I underſt 
Whether if, rvice of an 4 
tion, the Defendant at Law purs in| 


«frivolous Plea to an Action of Debt 
on a Bond, the Plaintiff having de- 


by 


Execution wit 


1 | 


4 Tenant for Years,. Remainder to > 
for Life. 4 i doing Waste; . 


—— he cannot — oY as not 


3 nor 


ho 


in the Reverſioneror e 
in Fee be not made a Party, 


poſſibly may approve of the Waſte." 


68 (N 
After a Plea put in, —_ 3 


Motion for dnIajunttion, On Plea 


Pe ut 396 


1 Baths dept As 


there is then no R Bill 
of Review. - N 


InTzrEST or Mawes: See alſo Tit. 
HNoter, ee wv aponr 


Tenant in Tail of n 
bound to down 
Tenant for is, not even 
the — — 2 during his Infancy, 


bee before it was in his 
wer 1 


mured thereto, and gotten it mage a 
Cuancilium, May, after ent, ob- 
tain Judgment? 
Whether, after Service of an Injuncti- 
on upon the Nefendant and his At- 
| il nd . they: may deliver a Deelarati- 


Bid. (N) 


Aﬀidavits allowed to be read for the 


Patentee of a new Invention, on a, 
Motion to diſſolve the Injunction on 


d. (N) 


i the Remainder 

a Recovery 2 34, 23 

* out bn 4 'A Reus che 
Intereſt. 


carry 2 
In a poor Cauſe, to ſave Expence, — 
where the Matter is clear, the Court 
will refer it to the Regiſter, inſtead of 
a Maſter, to e the 3 or 
Arrears of — 258 


INTERROGATORLES: See 3 
ExAMiNAT ox, Wink. | 
E, 


| 


coming in of the Anſwer, 255 


hes NT 1 


E322 „ 


a 


ATA of the Principal Matters 


PEE INES 


* „ . 74 . 2 f A 4 7 $ 
TENANTS AND TENANTS 18 Con- 
mon. 5 


One deviſes the . of his Perſanal 
Eſtate to his four Executors; this is a 
joint Bequeſt, and on the Death of one 
- of them, ſhall go to the Survivors, as 
well in the Cale of a Legacy, as of a 


Join 


4 0 


„Grant. | Page 115 
Five Perſons purchaſed Veft Thorock Le- 


vel from the Commiſſioners of Sew- 
ers, and the Purchaſe was to them as 
Jointenants in Fee; but they contri- 
buted rateably to the Purchaſe, which 
was with an Intent to drain the Level, 
after which -ſeveral_ of them died; 
they were held to be Tenants in Com- 
mon in Equity; and though one of 
theſe. five Undertakers deſerted the 
- Partnerſhip: for thirty Years, yet he 
was let in afterwards, and upon what 
Tem. ne e £: 4698 
Jos Au D SEVERAL-.. Seealſo Bank- | 
nu rs, and concerning their joint and | 
: ſeparate Commiſſions.. | 143033 $$; 4 
3 Nenne 
If A. and B. are bound in a Bond joint- 
ly and ſeverally to J. S. he may yo 
to ſue them. jointly. or ſeverally; but 
if he ſues them jointly, he cannot ſue | 


them ſeverally, for the Pendency off 


the one Suit may be pleaded in Abate- 
ment of the the. 405 
But if two joint Traders owe a Partner- 
ſhip Debt, and one of the Partners 
gives a Bond as a Collateral Security 
for Payment of this Debt; hete the 
joint Debt may be ſued for by the 
Partnerſhip Creditor, who may like- 
- wiſe ſue the Bond given by one of 
the Traders. 1 * ö 408 


Iss ux. 


Where the Wife ſues the Huſband for 
- » ſpecifick Performance of hex Mar- 
riage Articles, it is no Bar to her De- 

mand, that ſhe has eloped with an 


a , 


Where the Huſband and Wi 


——— 


Jupor AND Juzxy. See alſo Ver- 


DICT, + 


Jury proper to try the renee of 
ſtat: 


of a Fine ſet on a Copyhold E 


* 
% 


Page 157 
fe part vo» 
luntarily, and a Child is born during 
ſuch Separation, the Child will be 
Legitimate, unleſs the Jury find the 
Huſband had no Acceſs. 275 
Where a Title depends on the Words 
of a Will, this is as properly deter- 
minable in Equity, as by a Judge and 
Jury at Niſ prius. TI 296 


JupcMEenT, Sec SxCURITIES. | 
Arreſt of Judgment. 


Where a ſpecial Verdict has not certain- 
ly found any Felony 
c 


n the Facts 

erein ſtated, and conſequently it is 
uncertain whether the Priſoner be 
guilty of any Felony at all, or only 
of a Miſdemeanor ; or where the Jury 
has found a general Verdict, that the 
Priſoner is Guilty, and afterwards 
Judgment is arreſted for Defects in 
the Indictment; in theſe Caſes the 
Judgment given muſt be Judgment of 
Acquittal; but this will be no Bar to 
another Indictment conſtituting a dif- 
ferent Offence. 499 
JurIsDICTION ox Cocnis Ad cg. See 

alſo Coux rs. 


The Lord Chancellor or Lord Keeper 
has Juriſdiction in Caſes of Ideocy or 
Lunacy, not as Lord Chancellor or 
Lord Keeper, but by Virtue of a Roy- 
al Sign Manual; and from his Or- 
ders or Decrees touching theſe Mat- 
ters, no Appeal lies to the Houſe of 
Lords, but only to the King in Coun- 
cil. eee ies 
See alſo the Note thereto ſubjoined. - 


KINO. See PREROGATIVE. 


Adulterer, eſpecially if this be not by 
the -Huſband put in Iſſue in the]. 
Cauſe. 269 


* 


Lens. 


La 


aw - * er. 2 5 —_— 
— 1 - 2 ns. . Sa 
28 1 „ . 
„ — 
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— 
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HIRD VOLUME. 


Laces. 


A Truſtee forbearing to do what it 
was his Office to have done, ſhall 


not prejudice the Cæſtuy que Trufs. 
2 Page 215 


LAND-TaAx. See TAxzs. 
LI ABEs. See alſo Eftates for Life and 
| Nears. 


A renewed Leaſe ſhall follow the Na- 
ture of the original One, + 101 
Leaſe of a Coal Mine to 4. reſerving a 
Rent; 4. the Leſſee declares himſelf 

a Truſtee for five ſeveral Perſons, to 
each a Fifth. The five Partners enter 
upon, work and take. the Profits of the 
Mine, which afterwards becomes un- 
profitable, and the Leſſee inſolvent ; 
the Cefluy gue Truſts not liable, but for 
the Time during which they took the 
Profits. 402 


| Lzaee AND RELEASE. 


An Eſtate for three Lives is limited to 
A. and the Heirs of his Body; A. by 
Leaſe, or by Leaſe and Releaſe, may 
bar the Heirs of his Body as claiming 

under him, but cannot by any Act bar 


B. 26 
Quære tamen. | 
LEecGacy AND LEGATEE, 


Where a is deviſed of a Leaſe- 
hold Eftate to 4. for Life, Remainder 
to B. and the Executor aſſents to the 
Deviſe to 4. This is a good Aﬀent to 
the Deviſe over. 12 

A. by Will declares his Intention to diſ- 


ſe of his Houſhold Goods by his | 


odicil, and deviſes the Reſidue of 
his Perſonal Eſtate not diſpoſed of, 
nor reſerved. to be diſpoſed of by his 
Codicil, to his Wife, whom he made 
Reſiduary Legatee. Afterwards the 
Teſtator makes a Codicil, and does 
not diſpoſe of the Houſhold Goods 
Vor. III. | 


thereby ; the Houſhold Goods ſhalt 
not go to the Reſiduary Legatee, but 
according to the Statute of Diſtribu- 
tion. | Page 40 
Where an Executor has an expreſs Lega- 
cy for his Care and Pains, though the 
next of Kin has alſo an fs - 
cy, yet the Surplus ſhall go accord- 
ing to the Statute of Diſtribution ; 
eſpecially if the Surplus was intended 
to be diſpoſed of. 43 
A diſtributary Share by the Statute is in 
Nature of a veſted Legacy, tranſmiſ- 
ſible to the Repreſentatives of the 
Party intitled, even tho? he dies with- 


in the Year. 49, 50 (N) 
Qne gives a Legacy of 2901. a · piece to 
his Children, 


. at twenty - one; 
and if any of them die before - 
one, then the Legacy giyen to him fo 
dying, to go over to the ſurviving 
Children. . One of the Children dies 
in the Life of the Teſtator; though 
this Legacy lapſes as to the tee 
dying under twenty- one, yet it is well 
given over to the ſurviving Children. 


11 
Do * the Surplus of his Perſonal 
te to his four Executors ; this is a 


joint Bequeſt, and on the Death of 
Ne that go the Survivors, as well 10 


the Caſe of a Legacy as of a Grant, 


. | 11 
Intereſt recovered for a thoug 
aſter a Receipt 2 in full for the 
2 * and the principal Legacy 
paid. | 1 18 
If a be given out of Land to F. 
Legacy be g 7 
es 


S. e at twenty-one, and J. S. 
dies before twenty-one ; the Legacy 
ſinks. Secus, where given. out of a 
Perſonal Eſtate. 138 
One by his Will deviſes that all his 
Debts and Legacies ſhall be paid by 
his Executors out of his Perſonal E- 
ſtate, if that ſhall be ſufficjent ; but if 
not, then that his Executors ſhall 
within twelve Months after his Death 
mortgage ſo much of his Real Eſtate, 
as ſhall ſuffice for that Purpoſe, and 
| (inter al) gives a of 10001. 
to J. S. who dies within a Year, and 


the Perſonal Eſtate is not ſufficient ; 
n  thig 


1 Tons of the Privepat' Matters | 


this N Legacy, arid; ſhall be and by Will gives 8 to 1 his 
paid to the Executor of the Legatee, Daughter, making his Son Executor, 
thoogh charged upon Land; for the and dies. The Son aſſigns the Term 
Words, rvithin — Months, denote | in Truſt to attend the Inheritance, of 
the ultimate Time; but the Execu- which” he takes a Conveyarice in his 
tors may pay the Legacy ſooner. | own, Name. - Afterwards the Son. ac- 
Page 152 | , Knowledges: à Judgment to 4. and 
; Huſband and Wife ſue for a Legacy | | mortgages the ſame Lands to B. and 
given to the Wife; the Court will | dies Inſolvent; A. ſhall firſt be paid 
not compel the Payment of it, unleſs | his judgment; then B. ſhall | be paid 
the Huſband makes ſome Settlement his Mortgage, and then the 2 
on the Wife. 202 | (being Adminiſtratrix to her Bro- 
The Court never alan an Executor or | | ther) is intitled to her Legacy of 3000 /. 
Truſtee for his Time and Trouble, eſ- | | in Preference to the pe Contract 
Peclally where there is an expreſs Le- Nor ual | Page 220 
Ot 


—— — 


Sacy for his Pains. 249 uſual for the Court of Chancery 
An Executor in Truſt who had no Le- require Security of an Executor for — 
gacy, and where the Execution of the | due Payment of "Legacies, until he 
Fra was likely to be attended with | has been guilty of ſome Miſbeha- 
ifficulty, at firſt refuſed, - but after- | | viour. 336 
wards agreed with the Refiduary Le- Neither has the Spirituat Court a Power 
cog in Conſideration of 100 m_ to exact Security of an Executor, under 
fo act in the Executorlhip; Pretence that; by Reaſon of the bad 
he @ g before the Execution df he Cireumſlances of ſuch Executor, the 
; ied was compleated, his Executors Legavics ate in Danger of * loſt, 
brought a Bill by be allowed- theſe 337% N) 
100 Guineas out of the Truſt Mone Das: deviſed the Sum of 88608. Nb 
in their Hands; but the Court 13 Sea Stock to J. S. and the Teſtator 
088 the Demand. 251 2 (N)] has but 5360/7, no more than the 
acy given out of a Rene foie 5360 f. ſhall: pals3-ahd the Reſt of 
3 Intereſt. 254 | the Teſtator's Perſonal: Eſtate not be 
A having 500 l. — en him by his to make it up 6000 l. but it 
cle, in Caſe he ſhould — t be otherwiſe, if the Teſtator had 


— 


ab the Te- 


— 


ſtator's Wife, ſells q tor 1009. be x no Stock at 4M li. 334 
paid by 57. per hum; but that if 14 
the Tokeop! Wife ſhould die before | . Donatio cauſd mortiac- > + 


A. and the Legacy 22 e due, in 

ſuch Caſe the Reſt of the Money to | In every: Donatio cauſd mortis Delivery 
be paid within a Year then next. "<| muſt be made b * — Party, or by his 
does ſurvive the Teſtitor's Wife, and | - Order, in his aſt: Sickneſs; for which 
. knows the Legacy was become due to Reaſon it cannot be of a Bond or 

him, and being fully appriſed-of the | Cbeſe en Aion, which muſt be ſued in 
Whole Fact, aan the 12 the Name of the Executor; but ĩt my 


he ſhall be bound Kg th obe toa Wife, being in Nature o 
No Neceſſity for making t e Reſiduar ry Legacy, but need not be proved Sa 
© Legateea Party”, © 341 (N) the Will. whe t4.4 $573:858 
On a Deviſe of s to ebts, a | 

Legatee, whether 1 Spec v1 or Pecu ff Specific Lage. 9:2 16 


' niary, ſhall be paid out of the Lands, 
if the ſimple Contract Creditors have If one owes Debts by Bond. and deviſes 
exhauſted the Perfonal Eſtate; 323 | his Lands to J. S. in Fee, and leaves 
Oni poſſeſſed of a Term for 1000 Tein, a a ſpecifick Legacy, and dies, andithe 
articles to purchaſe the Inheritance, Bond Creditor comes nn hes 


contained. in the Tump Votet. 


— © 7. —2— > „K at, 7 $9 4, 


fick 5 ment of his Debt; 
| the ſpecifick Legatee ſhall not ſtand 


in the Place of the Bond Creditor, | 


the Deviſee of the Land being as. 
much a ſpeerfick Deviſce, as he Who 
elaims the e Legacy. Page 324 
Specifick Legacies, as in ſome Reſpects 
- they have the Advantage, ſo in others 

© they have the Diſadvantage, of pecu- 


'niary Legacies, mY 385 
Audi ef Legacy: 


Where a Teſtator - deviſes a Debt, the 
b afterwards receives it, or even calls it 
in, in neither Caſe is this an Ademp- 


ion of the Legacy. 3e6 | L 
Io what Caſs or ſhall not be 
4 Safer, Lare fa. or other De- 


mand on the Teftator's Eflate, ee n- 
"= ruraer | | 


* 


LaoiuaTuks. See Panktanant. 


6 


Lt EN. 


A. covenants on his to lay out 
3000 J. in the Purchaſe of Land, and 


to ſettle it on himſelf. in Tail. Re-| 


mainder to B. A. purchaſes” the Ma- 


nor of B. with this 3000 J. and neyer | 


_ 2 it, but ſuffers {Recovery there- 


the Land, bur the Recovery ſuffered 


by A. diſcharged ſuch Link, and bar- | 


red B. of the Benefit of it. 171 
Where a _ purchaſes an Eſtate, pays 
Part, and gives his Bond for Payment 
of the Re Notice of 4 » oh 
—— Lien 2 e of the 
aue: 2 ſubſ ſequent to "giving 
the Bond, is nt. 307 


Liuirarions AND Nee or Li- 
| MITATIONS. 


a Bu 4 


One owes a Debt b 0 Contract. 


- 


This Covenant was a Lien on | 


TIT” 


*. 


Qu. If a Man were to deviſe his Petſon- 


al Eſtate in Truſt to his Debts; 
would this revive a Debe barred by 
the Statue? Puge By (N) 
The Statute of Lirmitarions no Plea 
where the Bill charges a Fraud; ow! 
then it ſhould be charged by the Bill, 
that the Fraud was diſcovered with- 
in fix Tears before the Bill filed.” 14g 
So where, though the Aſſignee” of the 
Effects of a Bankrupt claims under an 
Act of Parliament; yet as the Statute 
of ms en might be pleaded a- 


gainſt the Ban by che ſane Rea- 
IA 


fon it is Led e the Aſ- 


 lignee. 14 
of Time, which will 1 

Ejectment, mall not bar 2 Bill In 

quity: PEW in 87 


Where it appears by à Bill to redeem, 
that the Mortgagee has been in Poſſeſ- 
ſion twenty Years, the Defendamt need 


not plead the Length of Time, but 
may demur ; neither will a Redewy: 
tion in ſuch Cafe be allowed, unle 
on Account” of er dee e 
, or Coverture, 
NA Sea; and oof having ab- 
ſconded, which is an avoiding; 2 
 tarding of Juſtice: Alſo,'as the Co 
has not, in general, 
exceed twenty Years, where there bas 
no Diſability, in Iwitatiom of the firſt 
Clauſe of the Starute of Limitarions Þ 
ſo ofter the Diſability remeve#,” the 
Time fired for proſecuting; in the 
Proviſo, (which is ten Tears) o A 
in e 3 
V 916 2 
An Executor, Adminiſtrator' or ee 
for an Infant, neglects to ſue within 
fix Years ; the Statute of Limitations 
' ſhall bind the Infant. | 99 
A Corporation (or Company) fig 
the Benefit of the Statute of Limits. 


"tions as yell as any Private Perfon. 
. 
A Fine and five Thins Non-claim 


Six Years ſs, 1 ereby the Debt is | in Favour of a Purchaſer, bar a Tiuſt 
burred; after Aetiich the Debtor by] Term, though t the N que Ti be 
Will charges his Lands with the Pay- an Infant. 2 _ Thug, N) 
ment of all his Debts; and dies; it“ | * 

ſeems that by this the Debt is reviv- *** fs | {2884s 


84 


* 
Ch 
ions 


A . of the Principal Matters 


1 
0 


FA See ere | 


gere, any THE Cos ron THEREOF. 


If the Wife! 8 Pardon be ſmall, and "Vi * 


Huſband a Freeman of London, the 


_ Cuſtom of Londen; [alone] is a. jet 
Proviſion. Page 13 


A Freeman of Landon, before M 


arriage, 

ſettles ſome Part of his Perſonal E- 
ſtate on his intended Wife, - to take 
Effect after his Death, without men- 
tioning it to be in Bar of her Cuſtom- 


ary Fart; this will bar her of ſuch 3 
tom Part. 


It is ſufficient if the Cuſtom of 3 


be certified by the Recorder at the 
Bar ore tenus. 16 


Bur if the Certificate be falſe, an Action 
lies againſt the Mayor and Aldermen, 


and got againſt the Recorder, for it | 
is Ar Certificate 'by the: Recorder, | 


17.(N 


What Alterations have beeh. made; me | 
' Regard to the Cuſtom of London, by | 


11 Geo. 1 18. 


Where the Huſße 
lony, and pardoned on Condition of 


_ Tranſportation; and afterwards the 
Wife became intitled to ſome Perſon- 
| al Eſtate, as Orphan to a Freeman of | 
- London, his Feen Eſtate decreed to | 


belong to the Wife, as £0 4 Feme 


ole. 37 
One, not a Freeman of 3 married 
2 City, Orphan; and though it did 


not appear that the Farty No- 
tice of his Wife's being a eie Or- 
Words yet it was held ſuch Perſon 
Was puniſhable by the Court of Or- 

118 (N) 


ee of London by his Will char- 


1 2 his Real gun with 15007. for 
Daughter, and alſo gives her 


15007. out. of his Perſonal Eſtate. | 


- The Daughter would take the 1 500 /. 
out of the Real Eſtate (as that is not 
: 2 the Cuſtom) and alſo claim her 
phanage Part: But the Court, in 
cgard the Teſtator had diſpoſed of 


his Children, and intended an WY 


f 11 is Real and Perſonal Eſtate among | - 


— 


Divxiſion, would not ſuffer the Child 
2 diſappoint her Father's Will, | 
Wil. led her to abide intirel by ” 
of by the Cuſtom. Page 13 33 
72 Freeman gives a Legacy to 
ild, and diſpoſes of his whole for 
7 5 . the Child ſhall n 
both the Legacy and the © 
Part, even thou - h the 2 = 
not exceed the "Cead Man' s Part: N 
cus, if the Legacy be given ex 
out of the Teſtamentary Part; 
no Caſe ſhall the Child. be obliged 8 
make his Election, till after the Ac- 
count taken. 124 (N) 
5 Where a Daughter of a Freeman of Lan 
don accepts of a Legacy of 10,0001. left 
her by her Father, who recommended 
it to her to releaſe her Right to her Or- 
phanage Part, which ſhe does releaſe 
Aa accordingly ; if che Orphanage Part 
be much more than her Legacy, though 
ſhe was told ſhe might. ele& which 
; the pleaſed ; yet if ſhe did not know 
ſhe had a Right firſt to inquire into 
the Value of the Perfonal Eſtate, and 


19{N)] the Quantum of her Orphanage Part, 
was artainted '& Fe- | Ie 


before ſhe- made her Election; this is 
8 material, that it * avoid her 
316 
* Money, « or an "Allowance 
made by a Freeman to his Son at the 
Univerſity, or in TugpFflig Is not - 
to be taken ag any Part of his Ad- 
vancement, this being 9 5 his Edu- 
cation. 317 N) 
The Will of a Freeman cannot any Way 
operate upon the Orphanage 205 
| 21 
Though this ſeems to have been on 
wiſe held formerly. 
Freeman of London compounds with his 
Wife for her Cuſtomary Part before 
Marriage ; it ſhall be taken as if no 
Wife, and the Huſband | ſhall have 
one Half of the Perſonal ow! in his 
own Sg and FRF he the other 
Half, $4: 320 


Lonbs. See Prrns or THE Nai. 


LunArick. lber. | 


* 


——ä——— — 


n 


eee in the Tris: Votune: 


. * - — . — 8982 
* 
— _—_ 1 


MarnTEenancse ror CnILDbRzx. See 


- EIS alſo Poxt10ns. 


T Aintenance Money, or an Allow: 
ance made by a Freeman to his 
"Son: at the Univerſity, or in Travel- 


ling, is not to be taken as any Part of 


Page 317 (N) 
. A. treat for the 


his Advancement. 
An Allowance of Maintenance to a 
- Guardian muſt be in Regard. to what 
the Infant then had, not to what falls 
in afterwards. F 368 


8 on BUYING or PRE» 
' TENSBD Ricnrs WITHIN 32 H. 8. 


A Defendant is not ond to anſwer 


what tends. to accuſe him of — 
nance within this Act. 


A Perſon intereſted in the Premiſſes 1 
e he be no Party to 
the Suit, may Money in ſup- 
porting the Ti without being 
Sue of Maintenance. 378 


ana. 


Where the Spiritual Court refuſed- to | 


rant the Probate of a Will to an 
| Exreytor until he ſhould give Secu- 

3 a due Adminiſtration of the 
Aſſets, the Court of B. R has inforced 
the Granting of ſuch Probate, b 


peremptot Mandamas. 337 N) 


Nannen. See alſo under Tit, Ba- 
Ron Aub FEME. 


Apreements e. Marriage, fee under A- 


tos 


Reſtraints on Marriage. 


Derite of 1 e 


Condition ſhe marry a Man of the 
Name. of Barlow. A. takes upon him |. 
the Name of Barlow, and the Feme 

_ marries him ; this is a Performance of 


All Reftraints on Marriage held void by 
the _ laftical + and in the 
Court of Chancery is given a- 
- gainſt them in many Caſes, unleſs 
- where there is a Deviſe over. Page 


2365 239 
Under ban enn on Marriage. 


Marriage of his Son, 
and in the Settlement on the Son there 
is a Power reſerved to the Father, to 
Jointure any Wife whom he ſhould 
marry, in 2004. * Ann. paying 
1000 ed tothe Son the Son woe — 

8 4 t marrying a 

| ns Son agrees ring, a ſecond Wife rs 

Relations to releaſe the 10004 and 
does releaſe it, but takes a/ private 

Bund from the Father for the Pay- 

ment of this 1000 1. Equity will not 

ſet aſide this Bond, becauſe it would 
be injurious to the firſt Marri 


—— being Pr. in Tims. is to 


Licences for m. 


4 Parſon. obtains. blank Ligences for 
ing under the Seal of the 
' Officer, and afterwards fills them up 3 


. theſe are eee 118 
Morse 2 Rrronr on Cunrir (cars, 


| A Father left a Perſonal Eftate to 
two Infant dren, and made his 
Wife Executrix. . A Nil was brought 
in the Infants Name by a Relation, as 
 Prochein Amy, to call the Mother to 
an Account; on Affidavit of 
other Relations, that this Suit in the 
Infants Name was out of Pique, and 
not for the Infants: good, the Court 
referred it to a Maſter, who reporting 
the COLI ſo, the Suit was 


ſtayed 140 
a thomgh any a 
* 4 

cis, to be . % true, till 
die by an Ad onthe other 
Side. | 14a (N) 


„ 


———_-_. 4... 4 


Inſtance of A "- adde Repore ade 


by a "Maſter. Page 1 

The Defendant being a weak Man, an 
about to be examined on Interroga- 

tories, the Maſter was ordered to take 
his Examination, leſt he ſhould un- 
warily admit ſomething againſt him- 
ſelf that was not true. | 289 


Mzxozx. 


*. * 


| Mivrs. 


Leaſe of a Coal Mine to 1 reſerving a 
Rent; A. the Leſſee declares himfelf 
a Truſtee for five Perſons, to each a 
Fifth. The five Perſons enter up 

work and take the Profits of the 
which afterwards becomes wave þ 
ble, and the Leſſee: Inſolvent; the 
Ceſtuy que Truſts not liable, but for the 

Time "quring * they took the 
Profits. 402 


dats; See ' alſo Ix TER EST or Mo- 
NEY, LEGACY, Mon TGAGE. 


Money agreed to be laid out in Land, ſee 

- AGREEMENT. alſo Matters. chhbird- 
werted bitween the" Heir and Executor, 
ſee under HEI RX. 


If Money be deviſed to an 1 * Daugh- 
ter, Who -marries, | the Court may re- 
118 * 

ſs he altes a ſuitable _— 

25 Gre 6. 7 41 11. 

Deviſe of / Kiouſbold Goods 400 8 
ther Gods to . the Refidue ot my 
Perſonal Eſtate co B. The ready 
Money and Bonds do not paſs by the 
Word Goods. ; 112 

Difference between an wd und! 6 

Money, and to do any Thing Collate- 

25 "ral; and why a Bill in Equity 
proper only to compel w'Petformance | 

| ** the latter. 

In à Settlement a Term Vs raiſed 
| n Portions, via. 
Wich a Frowiſo, that if the Father by 
Deed or Will ſhould give any Sum ER 

/ Money which ſhould be actually pa 
to them, then ſuch Mone Yo if = 
mould be a Satisfaction; if not equal, 


8 Mon r0A0B. 


| 


ing the Huſband to the Mo- 


may be 


x 


10, 000 J. 


then that it ſhould go towards Satis- 
faction of their Portions. The Fa- 
al Aker leaves. Land to the Daughters to 

the Value of 10,0001. This no Satis- 
| faction, in Regard Money and Land 
going in a different Channel, the one 
zs not to be taken in Satisfaction for 


the other. Page 245, 246, 247 


1 | 4 One intereſted in the Premiſſes. (as 4 
dee INGUISHMENT. 


Mortgagee) though he be no Party to 
the Suit, may expend Money in ſup- 
porting the Title, without being guilty 
of Maintenance. 


378 
— more under Tit. Real and Perjonal 
- | Eftate, bs 


See alſo InTazT, Ms 
to the buying in of Incumbrances, aud 
for whoſe Bemefi it ſhall 4 ſee Tit. 


- TrvsT, SECURITIES-:: 

A Mortgage is a conditional Sale 3 oon - 
pron every Power to Sq implies 
a Power to mor 5 


9 
| Tenant i in Tail of Lande m not 
bound to kee 1 the — as 
Tenant for 1 235 
Where there is a fbſs 


vent Mortgagee 
without Notice, who has PolTeffion of 


the Title Deeds, the firſt Mortgagee 


- ſhall» not compel a Delivery of the 
- Writings from him, without paying 
| him his Mortgage Money. 230 
The firſt e permits che Mort. 


gagor to keep the Title Deeds, and 
the Mortgagor ſhewing a fair Title, 
mortgages the Premiſſes to a ſecond 
Mortgagee, to whom he delivers the 
Deeds ; the firſt Mortgagee is Accel- 
ſary to the er in of the e 
281 

In the Pleading of a Purchaſe or Mort- 


y.| 88% the Defendant muſt plead that 


the Seller or 2 was, or 
A Bond to * ſeiſed in Fee/ 1 
nd or Mortgage is, primd facie, 
ood Evidence of e but in 
aſe Fraud appears, the Oblrgee, c. 
ought to prove. actual Panne the 
Money. | 289 
Every Mortgage, chough-withour Co 
venant or Bond to pay the Money, 
| implies a A. and TOR 1 im- 


— 


| contoined in the : TeuD\Vorun. N 


— 


— 


pes a Debt; therefore an Heir of a 
rtgagor ſhall compel an Applica- 
tion of the Perſonal Eſtate to pay off 


a Mortgage, notwithſtanding there | | 
was no Covenant, &c;-from' the-Mort- | 
Page 388 


gagor. 
Redemption and Forecloſure. 


Where | it appears a Mortgagee has 
in -Poſſeſhon/ twenty Years, no 
2 will be allowed, unleſs * 4 
de an Excuſe by Reaſon of Impriſon- 
ment, Infancy or Coverture, or by 
having been. beyond Sea, (not by hav- 
ing abſconded, which is an Avoiding 
or Retarding of Juſtice;) and as the 
Court of Equity does not think pro- 
per to allow of a Redemption after 
twenty Years, where there is no 
Diſability, in Imitation. of the firſt 


Clauſe of the Statute of Limitations, | 


which after ſuceh a Length of Time | 
bars an Entry or Ejectment: So it 
has been reſolved, that after the Diſa- 


removed, the Time fixed for . 


bili 
ee in the Rroviſo (which is 
ten Years) ought" in like Manner to 
be obſerved. 
In a Bill brought to forecloſe che Equity 
Hh Redemption, none need be made 
but the Heir. 
One poſſeſſed of a Term for Tears, mort- 
ges it, and dies, leaving Debts by 
ho and ſome . —— le Contract; 
of Redem is equitable 
. 900 ſhall de hable 3 the 


| 41 
The Fquiry of n Redemption of a Mort- 
Sie comes to a Feme Covert, ainſt 
Je god her Huſkand à Bill is 
t to forecloſe'; the Feme Co- 
al be forecloſed abſolutely, and 
Hall have no Time to ſhew Caule af- 
* the Veath of her Huſband- 352 
In Porecloſure - againſt an Infant, 
chough sh the Infant has ſix Months 
2 he comes of Age, to ſhew 
© Cauſe, c. yet he cannot ravel into 
the Account, nor even redeem, but 
only ſhew an Error in the * 
ibi 


ity of Redem * of a Copy- 
| 9 be devi fed without being 


- 287,288 (N) 


'333 (N) 


| ſurrendered to the; Uſe of the Win. 
Hage 388 
py OF SUITS. PREVENTED. 
- BY e 1575 334. 


"I o 4 - 
n 


5 
Naux. 


Daz of a * to a Feme o on 
Condition ſhe marry a Man of the 
Name of Barlow. A. takes upon him 
the Name of Barlo, and the Feme 
— * this is a Performance 
ition, ity will . 

2 the Haband e 15 — — 


Anciently People were e oats 
Chriſtian Names, and the Nes of 
their Births; as Thomas of B. Se. 

One may of himſelf, and without an T 
of Parliament, change his 1 ood 
take a new une. 


Na EXEAT i See Tit. Walde 


Nown47:0n TO AN eee. See 
u Lt — 4 8 


— * Pe r Sce 
| raF c. | * 
l ax 
e Noriex. 5 nN 


Notice of Motion given, by one not al- 
lowed-to act as Solicitor, ee. 


Marrying an Infant Ward of the Court 
is à Contempt, though the Partics 
concerned in ſuch Marriage had no 


Notice that the Infant was a Ward of 
the Court. 116 


Acts of the Court, as the Commitment 
of a: Wardſhip, and in a Cauſe depend- 
ing, co be taken Notice of by every 
one at his Ferit 117 
One, not 4 Freeman of Longon, married 
à City Orphan ; and though it did not 
| appear chat the Party had any Notice 
of his Wife's being a City Orphan; 
yet it was held ſuch Perf 
W. — W the Court of 1 0 0 
118. 0 


rch 
tions 


* 
—— ty iS D424 3 


A TABLE of the Principal Matters 


n.. 


A Man founds a Charity for Alms - Hou- 
ſes. The Founder and his Heirs 
may forfeit their Right of Nominati- 
on of the Alms- People, by a corrupt 

or improper Nomination, or by ma- 
king no Nomination at all; but this 
Neglect of Nomination muſt be after 
ſuch Time, as the Founder, Fc. have 
had Notice of the Vacancy, and, with- 
out Proof of ſuch Notice, it is no 
> Page 146(N) 
A Commiſſion being granted to examine 
Witneſſes at Agiers, the Plaintiff 
died, by which, in Strictneſs, the Suit 
abated, but the Witneſſes were exa- 
mined before Notice of the Plaintiff's 
Death; the Examination held regu- 
lar, though one of the Witneſſes was 
yet hving. 5 195 

Witneſſes examined in a Commiſſion af- 
ter the Demiſe of the Crown, but be- 
fore Notice thereof, liable to be in- 

dicted for Perjury, if they ſwear 

_ falſe, | I 

See 1 Anne, ſtat, 1. cap. 8. ſect. 35. 

In a Plea of a A it is a ſufficient 

Denial of Notice to ſay; that at the 
Time of the Purchaſe be had no No- 
tice, without ſaying, or at any Time 

- before. r 243 

And in all Caſes of a Plea of a Purchaſe, 
or Marriage Settlement, Notice muſt 


be denied, though not charged by the | 


Bill; and it is ſufficient to deny it 
either in the Plea or Anſwer ; how- 
ever it is beſt to deny Notice of ir 

Wa. 244(N) 
In all Indictments againſt one for being 

Acceſſary after the Fact, by Receiv- 
ing, Harbouring, Cc. a Felon, it is 

neceſſary to charge, that the Defend- 

ant knew the Principal was Guilty, or 
convicted of Felony z and the Omiſ- 
ſion of this neceſſary Ingredient is not 
to be helped by the Finding of the 


Verdict; eſpecially if the Verdict 


does not find the Fact of Notice, but 
only what is Evidence thereof, 493 
An Outlawry or Attainder in a cole 
County, may, as the Caſe may hap- 
pen to be circumſtanced, be ſome 
eee to a Jury of Notice to an 
Acceſſary in the ſame County, but 


cannot with any Reaſon or Juſtice 
create an abſolute Preſumption of 
Notice, ſo as to excuſe the not char- 
ging the Fact to be done ſciens or 
ſcienter in the Indictment. Page 496 


* ; 
OaTn. See alſo Arrivavir. 


| N Time given to anſwer, a De- 

fendant may put in a Plea; for. 

that is as an Anſwer, and on Oath. 
| | 81 


OnLicaTiION. See Bon ps. 
OccuyranrT. 


A Church Leaſe for three Lives is grant- 
ed to a Baſtard and his Heirs, who 
dies without Iſſue and Inteſtate ; ſhall 
this Leaſe go to the: Adminiſtrator of 

the Baſtard, or to the Crown, or is the 

Leſſor intitled, or is it Caſus omi 

dut of the Act of Frauds and Petju- 
ries, and 4 . ob to ww. 

pPancy at mon Law » 24 ( 

An Eſtate pur autre vie is ai "cable 
in Equity, though not in the Spiritu- 
r 102 

See alſo the 14 Ceo. 2. whereby this 
Kind of Eſtate being deviſed, or in 

Part 2 to the Payment of Debts, 
according to the Statute of Frauds, 
ſhall be diſtributed in the ſame Man- 
ner as Perſonal Eſtate. ibid, (N) 

An Eſtate pur autre vie may be limited 
to A. in Tail, Remainder to B. For 
this is only a Deſcription who ſhall 

take as ſpecial Occupants during the 
Life of Ceftuy que vie. 262 

What Objection lies againſt ſuch Re- 
mainder being good. 263 (N) 

At Law, and before the Statute of Frauds, 
there could be no general Occupant of 
a Rent ; but ſince that Statute, a Rent 
granted generally to 4 for the Life 
of B. ſhall on A. s Death, living J. go 
to the Executors or Adminiſtrators of 
the Graritee, during the Life of the 


Ceftuy que vie. 410564 (N) 


— 


An 


contained in the TRIx D VotuuzE. 


An Eſtate for three Lives is limited to 
2 A. and the Heirs of his Body, Re- 
. to B. A. by Leaſe and Re- 
10 lea 


— 


6 „ „ 


Gere ap ap, eren pte me 
County, yet it cannot with any Rea- 


ſon, or Juſtice create an abſolute Pre- 


ſe may bar the Heirs of his Body | ſumption of Notice. Page 496 
S ehm er bim, Dar ot 8 
by any Act barB, Page 265 ee og eee 2 


re tamen. | | 
And fee the Caſe of the Duke of Grafton 
v. Hanmer. 5 266 (N) 
Lands are given to 4. and his Heirs for 
„ three Lives. 4. dies; his Heir docs 
not take by Deſcent, ſo as to have his 
Age, or to make the Parol demur, 
but takes as ſpecial Occupant. 368 


Orxfct AND Orrickx. 


A Parſon obtains blank Licences for 
„Marrying, under the Seal of the pro- 
Per Officer, and afterwards fills them 
up; theſe are void notwithſtanding. 
27 ; 4 474 iin 33 118 
A. by his Intereſt with the Commiſſion- 
ers of Exciſe, gets an Office in that 

Branch of che Revenue for B. who in 


to A. to him 101. per Am. ſo 
9 long as 2. eye the Office ; Equity 
© will relieve againſt the Bond, I 
Though the Exciſe was no Part of the 
Revenue at the Time of making the 
Statute of 6 of Ed. 6. [concern- 
ing the Sale of Offices;] yet there 
may be good Ground to conſtrue it 
-" within the Equity and Reaſon of that 


Statute. 353 
eng Ona. See Wairs, 
dint 


* ORPHAN. See LonpDon. 
ni \  QuUTLAWRY,. 


In an Indictment againſt dne as Acceſſa- 


cCeiving, Hatbouring, Ge. a 
pj who was outlawed or attainted in the 
ſame County, it ought to appear that 
oa the Party jeceivin did it ſciens or 
ſcientr ; for though an Outlawry- or 


. 
* 


ty after the Fact to a Felony, by Re- 


as the Caſe may happen to be circum- 
ſtanced, be ſome Evidence to a Jury, 
Vox, III. | | 


A Papiſt cannot take a Freehold. or 


give him an Intereſt in the Land, co 
trary to the expreſs Words 35 2 


ſame Thing Where the Judgment is 
2 Ton for * Papiſt. : 46 {N) 
4 che N | Papi if above eighteen and an 
Conſideration thereof gives a Bond oh Fi 


elon,'] 


Attainder in a particular County may, 


* 


2 n 


ei 


Leaſchald by Will, becauſe ta- 
king by Will is taking by Purchaſe ; 
by the expreſs Words of the Stat. 


.,11.& 12 J. 3. cap. 4. a Papiſt is diſ- 
abled to take by Purchaſe. Alſo 
Terms for Tears are expreſly' menti- 
oned in the Statute. on b0 
Where a Judgment was given to. A Pa- 


2 31 * bag ; {7 


piſt, it was determined chat he could 
not extend the Land; for: that, would 


x of, the Sta- 
tute above mentioned; and;At..13 the 


take Lands by Deſcent ; alſo he 


may take a Perſonal Eſtate (as.a Leaſe 
| bo Years) by .the Statute of Diſtri- 


. tion. Rein F 48 
2s, If a Papiſt be not capable of taking 
.,as. Tenant by 
in Dower, theſe Eſtates being caſt on 


PanDan, (See alſo Tit. Civ, and 


he Curteſy or Tenant 


bow and from. what Time Burning in the 


Hand by 18 Eliz. and Tranſportation by 
| 4 Geo. 1. cap. 11. are 0 be looked on 


as Statute Pardons.) 


| Where: the Huſband was attzinted of 


Felony, and .. pardoned. on Condition 
of Tranſportation, and afterwards tte 
Wife became intitled to ſome Perſpn- 


al Eſtate as Orphan to a Freeman of 
Landon; this Perſonal Eſtate decreed 


to belong to the Wife, as to a Feme 


Sole. eee eee, 
By the 18th of Elz. actual Burning in 


the Hand, as well as the Allowance 
of Clergy, was neceſſary to [pardon or] 


- diſcharge the Priſoner from i e Fe- 
| lony; and therefore, if before 4 q 
| — Þ 


* 
cap. 


Parch 
rations 


but only as ſpecial, Occupant, 368 


© PaRoL Evipence. See Evipzuck. 


A / Parſon; obtains blank Licences for 
. - Marrying, under the Seal of the pro- 


Etſtate to her Executor in Truſt for 


In a Deviſe of Lands ro pay ber, f 


Tiruſt by Deed to pay Debts. 92 


— 2 — 3 A247 — 


292K 8, — 
— "A — — ———— one. 


„6 


— 
2 


— —— er En 


; > | TABLE of be Principal Matter 


— 


cap. 11. an Offender, after Clergy al- 
lowed, had eſcaped before he had 
been burnt in the Hand, he would 
have continued a Felon, and a Stran- 
ger, by aſſiſling him to eſcape, or 
unlawfully Receiving, Harbouring, 
Ec. might have become Acceſſary to 
his Felony after the Fact. Page 487 


KW. 01 F 
PARLIAMENT, AcT or. See alſo 
4 STATUTES. 7 


Baniſhment cannot be but by Act of 
Parliament. . 38 
No Neceſſity for an Act of Parliament 
to change one's Name. 65 
Pano Daun. 
In the Caſe of Lands in Fee deſcending 
to an Infant, the Parol ſhall demur in 
Equity, as well as at Law; but if 
Lands are given to A. and his Heirs 
for three Lives; here the Parol ſhall 
not demur during the Infancy of the 
Heir, who doth not take by Deſcent, 


* £4A 0 .* * _ 4 
5 P - * 1 1 * : 
. 6 „ & $6 43 1 
PARSON. 
* % 


per Officer, / and afterwards fills them 
up; theſe are void notwithſtanding. 

9 23715 271 418 
0 deen, e , 
One baving a Biſtard, leaves a Perſonal 
the Baſtard, who dies Inteſtate, and 


without Wife or Iſſue. The Execu- | 


tor brings a Bill againſt one who has 
Part of this Perſonal Eſtate in his 
Hands; he need not make the Attor- 
ney General a Party. 


the Creditors bring a Bill co compel a 
Sale, the Heir is, generally, to be 
made a Party; ſecus, in Caſe of a 


— 


2 ite 3 
o 
— 


A. Tenant for Years, Remainder to g. 
for Lite, Remainder to C in Fete. A. 

is doing Waſte; B. though he can- 
not bring Waſle, as not having the 
Inheritance, yet is intitled to an Iu- 
Junction; but not unleſs the Rever- 
ſioner or Remainder Man in Fee be 


made a yh 8 Page 268 (N) 
A. general Rule, that no _ —— 
made a Party, againſt whom, if brought 
to a Hearing, the Plaintiff can have no 
Decree. Thus a Reſiduary Legatee 
need not be made a Party; neither in 
a Bill brought by the Creditors of a 
Bankrupt againſt the Aſſignees under 
the Commiſſion, need the Bankrupt 
himſelf be made a Party; 311 @) 
However, in a Bill brought for a Diſco- 
"ery 5 | mw 2 N ere of 
the - India Company, the Secretary 
and Book-kee the Company be- 
ing made Defendants, their urrer 
Was over-ruled, left there ſhould be a 
Failure of ſuſtice. 30 
A. covenants for himſelf and his Hers, 
that a Jointure-Houſe "ſhall remain 
to the Uſes in the Settlement. The 
Jointteſs brings 'a Bill againſt the 
Heir for a Performance; though at 
Law the Creditor may ſue the Heir 
only, where the Heir is expreſl 
dound, yet as the Perſonal Eſtate 
the natural Fund to pay all Debts, and 
as the Executor may make it appear 
that he has performed the Covenant, 
the Executor muſt be made a Party 


in uitv. Aare 2» 
In a Bil brought by a Mortgagee 4048 


the Heir of a Mortgagor to forecloſe, 
the Executor of 2 — need 
not be made a Part. 333 (N) 
In a Bill for an Accoũnt of the Perſonal 
Eſtate of J. S. tho* the Perſon who 
has a Right to adminiſter to J. 8, be 
2 Party, yet this is not ſufficient with- 
out Adminiftration actually taken 
out, 349 


| PanTNERS' AMD Pan TNIRSHI T. 


Five Perſons . 
c 


vel from the Commiſſioners of Sew- 


| ers, and the Purchaſe was to them as 
| Jointe- 


— 3 


— 444; 42 ; 0 ” * 8 : * 
wb 5 — — * - W 2 
| * | — — 7 
contarned 1 the '1 T HIRD * OLU ME. 
- | K * Y 1 1 2 4 A vo Þ 
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- 
3 


ted rateably to the Purchaſe, which 

-was with an Intent to drain the Level, 
-after which ſeveral of them died; 
they were held to be Tenants. in Com- 
mon in Equity; and though one of 
"theſe five Undertakers deſerted the 
{ Partnerſhip for thirty Years, yet he 
was let in afterwards, and upon what 
Terms. Page 158 
A. and B. are Partners in Trade. 4. 
gives a Bond to leave his Wife 1000 U. 
A. dies, the other Partner adminiſters; 
- if the Wife would be paid out of the 
ſeparate Eſtate of 4. on there being 
be ro ſhe ſhall have a Preference 
before other Creditors ;. but if there 
be no ſeparate | 
would have Satisfaction out of the 
{ Partnerſhip Effects, then all the Part- 
-*nerſhip Debts muſt be firſt paid, 182 
Leaſe of a Coal Mine to 4. reſerving a 
Rent; A. the Leſſee declares himſelf 
2 Truftee for five Perſons, to each 
2 Fifth. The five Partners enter 
u work and take the Profits of the 


profitable, and the Leſſee inſolvent; 
the Ceſtuy que Truſts not liable, but for 


_ >the Time during which they took the 


Profits. | 02 
See more of Partners and pormen dip. 
Das under Tit, BANKRUPTS. 
120g 

Anga? 
yz 7 
ä B. 
in Fee. A. by Will dated 25 Janu- 
, 1719, deviſed his Moiety in Fee. 
"Afterwards A. and B;. made Partition 
by Deed dated 16 May, 1722, and 
Fine, - declaring the Uſe as to one 
Moiety in Severalty to A. in Fee, and 


PART IT io. 


©. az to the other Moiety in Severalty to 


B. in Fee; this Deed of Partition and 

Fine no {Revocation of the Will of 

A. | 169, 170 (N) 
AY ar AYMENT,_ 


u for Payment of Debts, See Tu ver. 


Payment of Portions, See Pon r los. 


a Fee; but they contri- 


Effects, and the Wife 


Tenants in Common of Lande 


£ 
o 


ine, which afterwards becomes un- 


f 


enen of Lied.” See Ergen, 
No Bill will lie for à Tenant to be te- 
 lieved out of the Arrears of Rent; for 
the Taxes the Tenant has actually 
paid on Account of Rent reſerved" to 

4 2 which appears to be ex- 
empted from Taxes. Page 128 (N) 
So where Land was mortgaged for ſecu- 
ring an annual Payment of 201. to 
a Widow in Satisfaction of her Dow- 
er; this annual Payment being ſecured 
out of Land, ought to anſwer Taxes 
as the Land does; but if the Tenant 
in his Payment of the Annufty to the 
Widow omits to deduct for Taxes; he 
ſhall not make her refund in Equity. 
© on 
A Bond or Mortgage is, pri acie, a 
Le — a Debt e 
Fraud a e Obligee, Oc. dught 
to . actual E * 239 
Where a Man purchaſes an Eſtate, pays 
Part, and gives Bond for Payment of 
the Reſidue, of the Money; Notice of 
an equitable Incumbrance, before Pay- 
ment of the Money, though after giv- 
ing the Bond, is ſufficient. 307 
General Payment, how it ſhall be applied. 

MG? HAY 


One has a Son and three Daughters, and 
is ſeiſed of ſome Lands in Fee, and of 
others in Tail, and by his Will devi- 
ſes his Fee-ſimple Lands to his Daugh- 
ters, and Cles, leaving all his Children 
_ * Infants, His Widow takes the Pro- 
— - both bans as —— to her 
ildren; and in a Bill brought 

the Son And Daughters againſt 92 
Mother, for an Account of the Perſon- 
il Eſtate, and of the Rents and Profits 
of the Real Eftate, the Mother ſwears 
that ſhe has paid Bond Debts" due 
from the Teftator out of the intailed 
Eſtate, and afterwards dies Inſolvent 
as the Anſwer cannot be read againſt 
25 Daughters, and there is no other 
vidence, and ſince the Guardian 
ought to have paid the Bonds only 
out of the Fee · ſimple Eſtate, Pay- 
ment ſhall be in to have been 


on” 


made 


” w OE —— — — 


—  —Q — 


bh 


=} Tan of the Principal Matters 


adds out of that Fund which ought 
to have borne it. Page 365 
Preſumption of Payment of Money on 
a Bond after twenty Tears, and no 
Intereſt received during that Time, 


and how ſuch Preſumption has been 


taken off. 396, 397 (N) 


- PATRONAGE. See Pazsen TATION. 


Pezns or THE REALM. 75 


No Appeal lies to the Houſe of Peers 
from an Order or Decree of the Lord 
Chancellor, or Lord Keeper, touching 

Lunaticks. 108 

Peers exempted Ges being burnt in the 

Hand ia the 225 of clergyable Fe- 

Aare 455 


 PzRJunyY. 


Witneſſes 3 in a Commiſſion af- 
ter the Demiſe of the Crown, but be- 


fore Notice thereof, liable to be in- 
dicted for Perjury, if they ſwear falſe. 


196 

See 1 Annz, ſtar. . cap, 8. ſect. FI 5 
In a Plea of a Purchaſe it is a ſufficient 
Denial of Notice for the Defendant to 
| ſay, that at the Time of the Purchaſe 
he had no Notice, without ſaying, 
or at any Time before; and the Par- 
ty, if it appears that he had Notice 
before, will be liable to be convicted 
of Perjury. | + 244 
A Corporation 8 or Com pany, 
can anſwer only under their common 
Seal; and though they anſwer never 
ſo fallly, there is no Remedy n 
thetn. for Nennm. 311 


PezpzTUITY. See Limitations es 
for Years, under Tit. rar. 


Rota ESTATE, 


(Where the Perſonal Eftate ſhall be applied 
to exonerate the Real yu eu REAL 
 ExTADE 9 


A Ge of London, before Marriage, 
m_ ſome Part of his Perſonal E- 


Tr 


z 


Nate on a hat oak by WiSe to take 
Effect after his Death, without men- 
tioning it to be in Bar of her Cuſtom- 
ary Parc ; this will bar her of ſuch Cuſ- 
tomary Part. ' Payers5 
Alterations made by 11 Geo, 1. cap. 1. 
with Regard to allowing Freemen of 
London unmarried, and not having 
Iſſue b any ener Marriage, to diſ- 
poſe of their Perſonal Eſtate. 19, ws . 


(N) 
A Baſtard dies without Iſſue and Inte- 
ſtate; the King is intitled to his Per- 
ſonal Eſtate, and the Ordinary will 
grant Adminiſtration thereof to the 
Patentee or Grantee of the Crown. 33 
A Papiſt may take a Perſonal Eſtate 7 
the Statute of Diſtribution. | 
If a Man were to deviſe his Perſonal 1 
ſtate in Truſt to pay his Debts, 8 
If this would revive a Debt barred 
the Statute of Limitations? 89 N) 
An Executor or other Truſtee cannot 
change the Nature of the Teſtator's 
or Ceſtuy que Truſt's Eſtate,” by turning 
Money into Land, or a Leaſe for 
Tears into a Freehold, . c converſe. N 
NDO 
Legacy or Portion is. given out of a 
erſonal Eſtate to J. S. payable at 
twenty-one, and J. S. dies before twen- 
ty-one, yet the Legacy, Cc. wil go 
to his Executors. waa: 
Perſonal Eſtate purchaſed after inaking 
a Will, ſhall yet paſs. by the Will. 
171 
Money articled to be laid out in Land, 
and ſettled on Huſband and Wife and 
Iſſue, Remainder in Fee to the Huſ- 
band, may, on there being no Iſſue, 
be deviſed (ſubject to the Wife's E- 
ſtate for Life) by the Huſband as Fer- 
ſonal Eſtate, and by a Will not at- 
teſted by three Witneſſes, provided it 
appears the Huſband intended it 
ſhould paſs as ſuch. 221, 222 (N) 
Though a Freehold cannot be in Abe 
ance, yet a Perſonal Eſtate may 
A t in Suſpence, in qrder to wait till 
uture Contingency happens. 305 
Expreſs Words, or Words. tantamount, 
requiſite to exempt a Perſonal E- 
late from the "OE 0 P 32 


hae: 


"a in . Turrp. VoLuMs. 


= 


— 


—_ 


> * = 


Thi Ie a Creditor any The he 

Heir only, where the Heir is expreſly 

bound; yet as the Perſonal Eſtate is 
the natural Fund for Payment of 
Debts, the Repreſentative thereof (viz. 
.the Executor] muſt be made a Party 
in Equity. Page 331 

15 a Bill brought by a Mortgagee to 
: forecloſe an Equity of Redemption, 
there is no need to make the Re If 
ſentative of the Perſonal Eſtate a 

ty, or to run into any Account Aer 


333 (N) 
| "AID See Baron AND Fux. 


eier hace. g, Boup. See Tit. 
| Orrrex. | 


* 
End 


ELIE See more Tit. eee 


A Defendant cannot demur and plead to 
the ſame Part of a Bill ; for the Plea 
_ over-rules the * N 80 
On Time given to anſwer, a Defendant 


may put in a Plea, for that wes + 
Anſwer, and on Oath. _. 


A Defendant in his Plea of a Purchaſe 
for a valuable Conſideration, omits to 
deny Notice; if the Plaintiff replies 
wi all the Defendant has to do is 

ro ks Plea z and it is not mate - 

| laintiff proves Notice; for 
it was uh laintiff's own Fault that he 
— not ſet down the Plea to be ar- 
ed, in which Caſe it would have 

| over-ruled. | 

The Statute of Limitations no Plea 
where the Bill charges a Fraud; but 
then it ſhould be charged by the Bill, 
that the Fraud was diſcovered within 

ix Years before the Bill filed. 143 

In the Caſe of the Soutb- Sea Company, 
in whom the Eſtates of the late Di- 
reQors are veſted by Act of Parlia- 
ment; where the Statute of Limita- 
tions might have been pleaded againſt 
the late Directors, it is Hand bu! a- 

but in 


the Company, who 
Auch Directed Place. ibid. 
So where, though the Aſſignee of the 
"Effects of a Bankrupt claims under the 


Act of Parliament; yet as * Statute 
Vol. III. 


Tl 


| 


_ 


"_ 


t be N 
Fa the pn is by the lame 
"uy 7 Ins againſt ſuch As- 
Paye 144 
Where Plea 1s ord tang: for an 
Anſwer, it muſt be intended a ſuffici- 
ent Anſwer, ſo that the Plaintiff can- 


2 8 mi 


not except to it. 239, 240 
In the Plea of a Purchaſe, it is a ſuffici- 
ent Denial of Notice to lay, that at 
the Time of the Purchaſe he had no 
Notice, without ſaying, or at any 
Time before. 


In a Plea of a Purchaſe or Marri Set 
3 Notice muſt be tho 


not charged by the Bill; ddt ma 
be denied either by the Plea or 2 
ſwer, but it is beſt to deny it 
244 (N) 
A Precedent where a Reconciliation by 
the Huſband, after the „ $- going 
away with the Adulterer, is lly 
pleaded, and the Plex allowed 473 
* 
In the Pleading of a Purchaſe i or . 
gage, the Defendant muſt plead that 
the Soller or was, or pre- 
tended to be, ſeiſed in 8 281 
If to a Bill che 1 
Matter of Diſcovery, and p 
as to Relief, the Plaintiff — ay exe 


= ay Matzer of Diſcovery befor — 5 
7 


Plea argue 
If the Defendant's Time for” anſwering 
be out, the Court will notwithſtand- 
order Proceedings to be revived, 
88 it de hewn either by Plea or 
murrer ; its a Anſwer 
will not be rom 1 | 
After a Plea pu 
Motion for an ImjunQion, * the Plea 
is argued. 390 


Poon. 


See alſo CnamiTy. 


In a poor Cauſe, and where ae Matter 
is clear, to ſave Expente, the Court 
will refer it to the Regiſter, inſtead of 
the Maſter, to compute the Intereſt 
or a of eng. 258 


Pon- 


— 


+ 


1 


4 W of the Principal Hanes, 


ee or PROVISIONS FOR Cam | | 
4. 


DREN, See MAiNTENANCE. 
dies or Portions veſted, under Tit. Lx- 
cone. See Tit for raiſing Portions 
and Payments of Debts, under * it. 
Tausr. 


1 Money be deviſed to an Infant Deugb. 
ter, who marries, the Court may re- 
fuſe helping the Huſband to the Mo- 
ney, unleſs he makes a ſuitable Set- 
tlement. | Page 1 

Though if the Portion be ſmall, and the 
Huſband a Freeman of London, the 

2 of London is a ſuitable Provi- 


e bg are charged with Mike: 
On, and no Time appointed for Pay- 
ment, the Right to the Portions veſts 
unmedistely. 58 120 
A Portion is ſecured out of Land, and 
the Daughter dies before the Portion 
becomes payable ; V Portion ſinks. 
138 

In all Caſes where a Huſband 3 a 
Settlement of his /n Eſtate on his 
Wife, in Conſideration of her For- 
tune; the Wife's"! Portion, though 
cConſiſting of Choſes em Action, is looked 


on as purchaſed by him, and will go 
to his Executo t. "199 (N) 
Poss: siütryt, | 


843015 A* ue 


af contingent Intereſt or Poſibility in a 


Bankrupt is aſſignable by the Com- 
miſſioner s. 132 
Term of 1000 Years to nn Dayugh- 
ters Portions, payable at ſixteen Years 
of Age; provided if no Daughter 
at the Time of Failure of Iſſue Male, 


the Portion to fink. There is a Daugh- | 


ter who attains to ſixteen, and mar- 
ries without Conſent, and no Son by 
the Marriage; but the Daughter dies 
in the Life-time of the Father and 
Mother, and conſequently when there 
was a Poſſibility of their having a 
Son; the Portion ſinks. 134 
See an Objection againſt an Eſtate pur 


are vie being limited over after an 


20 


| 


„„ 


—— — 


„ ti. ae. — 


„Sn on e of unn Re- 
mainder's being only a Poſſibility. Page 
mo} s N) 

Teſtstor deviſed a Term for Years and 
all his Perſonal Eſtate to 4. an Infant, 
and if A. died during his lofancy;and 
his Mother ſhould die without any 
other Child, then to B. A. died du- 
ring his Infancy ; though the Mother 
was living, and might have a Child, 
yet the Court aided Bñ. the Deviſce 
over, by directing an Account and 
Diſcovery of the "Eſtate, .in orderito 
ſecure it, in Caſe the Contingency 
ſhould happen. 300 


1 20 VER 2 40 
Pow R. See AvuTHORITY;: 


115d Pino 
PaznocATIVzE or anf Crown, 

A Baſtard dies without: Wife: Or Iflbe, 
and Inteftate ; the King is intitled to 
his Perſonal Eſtate, and che Ordinary 
of Courſe grants Adminiſtration to 


the Patentee or Grantee of the Noon. | 


33 
N. If a Church Leaſe for Yrs Jo 
be granted to a Baſtard and his Heirs, 
who dies without Iſſue and Inteſtate, 
ſhall the Crown be intitled thereto or 
what ſhall become of it? 33, 34 (N) 
No Appeal lies from an 37 9 
Decree of the Lord Chancellor, be 
Lord Keeper, in Cafes'vf-Ideocy! or 
Lunacy, but only to . King in 
Council, 108 
The Lord Chancellor, G. having Ju- 
riſdiction therein, not as Chancellor, 
Sc. but by Virtue of 'a Royal Sign 
Manual. ibid. (N) 
The King's Grant of the Eſtate of a Lu- 
natick without Account is void; but 
the King, or the Lord Chancellor Oc. 
may allow ſuch a yearly Maintenance 
to a Lunatick, as amounts to the yearly 
Value of the Lunatick's Eſtate 110 
The Writ of Ne exeat Rignum, formerly 
a State Writ, and dt Uſe of only 


by the Crown. n 313 
The King's Courts ought not to give 
away the Revenue the Crown * 


ol wy Min. 3 n 


33 


| contained 1 255 wann e 


. WORST On 


— 


A order the fling an Original to Sake 
good à Judgment on Errot brought, 
(7) without ſome Excuſe Jor not filing 
ban one before“. Na 314 
Ans ot N e e 4 zin ls 
„ aszura rien 10 A Cuunen on 
. t CHAPEL. 4 eig 
0D 311 To 


An Advoviy deſcending t to an . is 


Real Aſſets, and, as it ſeems, gs 2; 1 . 


ble in an Elegit. 00 5t-351:408 
bas 170. 36 (16 | 
nc AND Accrsary. See 


ns alſo Tit. AccsssAx Y. 
00 


One may be an Acceſſary to a Felony |. 


after the Fact, by aſſiſting a Felon 
convict, being in Cuſtody under Sen- 


"rence of: Tranſportation, to eſcape out 
of Priſon. 


485 
5 all Indicttments againſt one for being 
Acceſſary after the Fact, by Receiv- | 
yi "Ing; Se. 4 Felon, it is neceſſary to 


me-] — the Defendant knew the 
Principal was Guilty, or convicted of 


de. Felony. Ne; 493 


eovit 101 


4170 Paison And Bargrtosuf ve T7 


S787] 


10 Qne cake; on a Supplicavit, and conti- py 


( nued in Priſon a Year. without an 
10 freſh Dreaming. ought to be dit- 
16 charged. 103 
10 Notbins more oppreſſive chan indefinite 
„ Ampriſonment. ibid. 
% Reaſonable that a Sequeſtration ſhould |; 
lie in Caſe one taken by Proceſs of 
Chancery, continues in Prifon without 
1.217 paying his Debts. | 241 
7 * Indictment for an Offence of Break - 
ing a Priſon, it is neceſſary to lay an 
Actual Breaking. 8 
10 an Indictment for Reſcuing 


1 


thing equivalent, moſt be uſed, to. 
: thew it was forcible, and againſt the 
Will of the Kee " | 484 
"Ode may be-Acceſſary to a Felony aſter 
the Fact, by AMi ing a Felon con- 


9 a+ 2 — 


— 


Priſon. e 435, 
bh alſo of the FEI Fans 


q | GY — in Cuſtody under Sentence 
of Tranſportation, ty eſcape out of} ord 


MHD 19% kantigen. e 0 UN 
JIDY 


The Father hag ap. 2 R 
the Guardianlhigh of his an 


7 band if he can any Way gain them, is 


at Liberty ſo to do, but myſt not 
take them in going to, or returning 


ugg Court. Page 184, 155 
„ nah f has de lich 


Proben. mor 
8 arr. F — r 
Te rs, IT bust! 


en Ae moda 


to ops off 
4 147 in — „Hon 


e e ; 


but no e JO 1 hr till 
Time for the, Return of the * 
went is cut, on "which che Body _ 


taken. 

Reaſonable that a. ion ſhould 
lie, in Caſe one taken by Proceſs of 
Chancery, continues in Priſon, 1 0 

ying his Pebts. 6 

hy en Lands are decreed, the. Manner 
of gaining Poſſeſſion. is, firſt to. ſerve 

| che Party with a Writ of Execution 

of the Decree, then to Fave an At- 


43 . "tachment for a Contempt in, . 
a Fri 
ſoner, the Word Reſcuſſit, or ſome- | 


ing the Decree, and aftet wards an In- 


Premiſſes; and if that is nt done, to 
have 8 ld, Aſſiſtance to the She- 
rin; Our na IVer.1s 4 int- 

'. ed, this pop Agee.» as pe 
the Court, he will in a ſy Way 
be put in Poſſeſſion, and the Tenants 

to attorn to him, and a 


Writ of N granted, without 


| 5 * 


junction to deliver Poſſeſſion. of the - 


> 4 


ch 
IONS 


247 = ks - Y "__ Rr 
f. 5 
* 1 
8 - 9 
4 . 
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— 


— 

. 

#3 1 
„ „ 1 


— So. 


Principal Matters 


cating an Injunction, which is the | 


uſual Freren 2 Page 379 N) 
1 3 4 7s. See Truſt for raiſing Daugh- 


s Portions, under Tit. TRus r. 


W 
8: 


Fapenx i IN Av; See wif. | 


"Poor, See Ev: DENCE. | 


rieren TION. Ses Avexatr;” x; 


1 941! TY | ws 
* # 1 30. 239 
+ I " PosLIcktion: . a 
2461 2 s ; & 4 


Aft 


Pate. 'the Plainti t not to have 
2 4 mil mon to 775 75 Witneſſes, 
a ide to fallify | 20 Defendant's 


| : HAN 1 N 5 * 413 | 
a $ eden PROM Dr 


577, $etnT,” See Hzin, © 


Kid 
Farchaſe and Fur 0 urchaſer. 


A Papiſt is b þ 
ed to adde bY Fake 8 


9 been conſtrued te extend to takj 


ige EE, 


for à valuable  Cahfideration omits to 
$74 4 8 if tue Plaintiff replies 


b Purchaſe. 

One articles to buy Land, and the Title 
is under a Will not proved in Equity 
inſt the Heir; yet in ſome Caſes 
da will e the e to 

11 t the Title. | 
All Caſes where the Huſband. 1 a 
ent of his own Eſtate. on his 
5 „in Conſideration of her For- 
the Wife's Portion, though 
+ "confi nn of Choſes en Mion, and 
— there be no particular Agree- 
ment for that Purpoſe, is ale upon 
as purchaſed by 8 a6 (N)] 
30,090 I is covenanted to be Jai out in 
Land z the Money need not be laid 


rr 


but i ere out at | Times, it is 
2 and if he ä dies, 


Will. 1 Rs 5 ment of Ge one 37 9 
Ane; kj his Plea of 2 A, rockt the ho is e Money ua 


eos fendant 1 is to do. is to | 
94 


11 — 


Fut Aire ther upon one Purchaſe ;| 
4 — 


„ 


having Purchaſed ſome Lands which 


axe left LO deſcend, 5 0 wilt be a 8 

tisfackion pro tanto. e 447220 

5. In the Plea of a ja Purchaſe, 2 ha cient 
ays 


"Denial of Notice to *. at the 
Time 5 the Purchaſe he had no No- 
tice, Der laying, or at any Ti 


11 the Pla of a Purchaſe. « or Marri 
. Notice muſt be deni 
Sev 7 not charged by the Bill, and it 


to deny it both in th Plea. 
"Anſwer. 


244 


In the Pleading of a Purchaſe ar M rt 
e las been Aid ö 5 lf Sal | 


terrogatori 15 and Publication 
0 


gage, the R mult. plead t 
the Seller or Mor! Nas, ox 
A Tg 4 be, ſeiſe 1 * = 
[ te ire? to 
to the beſt Purcha 4 75 ORR * 
buy the Eſtate of 8 od 


— 


+ | brings a Bill again &p perform 
the Contra 40 = make.no 


cree, but Jeave the Plaintiff to go 
before the Maſter, and AugnlelFge- 
rted the beſt Purchaſer. 2382 


ere a Man purchaſes an Eſtate, ys 
+ Part, and gives Band to pay the-Refidue 


of the ON a PRE 5 e et 
an equitabl before Pay- 


A Fine and five Years Noa-elaim fig 
in Favour of a Purchaſer, bar a Tru 
Term, though the ad que Truſt be 
an Infant. | 310 (I) 

A Term aſligned by an 
Truſi to attend the i een ſhall, 
in Equity, follow all Eſtates; crea 
out of it, and all Incumbrances 
ſiſting thereon, and is ſo ed 
with it, as not to be ſevered to the 

Detriment of a Bond fide Purcheſer, 
who ſhall have the Benefit of all Ince- 
reſts which the Mortgagor had at the 
Time the Mortgage was made, unleſs 
againſt, an intermediate nne 
without r Notte. R sols este 383 

Where by the Statute af Ftauds i SID 
ſaid, that Judgments: hall. : 

Lands but from — chitee- g 

[neon py eee gol 999 

: NM 2113 £91 go (14 TY 
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2 a Perſonal into a Real Eſtate, nor 3 


One deviſes all his Perſonal Eſtate to 


Tail, Remainder over; the Perſonal 
- Eſtate ſhall in the firſt Place be applied 
to pay the Debts. - g 


* 
* 3 a. , — 
I» OS on ů — — 


—ͤm— f — - - 
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1 


contained in the THRDU VOoLUZ. 


Rear EsTaTz. (See Matters. contro- 
verled between the Heir and Executor, 

under Title HEI R, alſo Acres- 
_ MENT.) 


Ruſtee, Guardian or Executor, can- 


Ceftuy que Truſt's Eſtate, by changing 


converſo. Page 100 
Though the Spiritual Court cannot in- 


termeddle with a Freehold (or Real |. 


Eftate) to diſtribute it, yet Chancery 
. can inforce ſuch a Diſtribution. 102 
See alſo the Statute of 14 Geo. 2. ibid. 


— 
A Leaſe granted to one and his Heirs 


for three Lives, is a Real Eſtate; and 
though by the Statute of Frauds it is 
made liable to pay Debts, yet it is 
— ſuch Debts as bind the Heir; 
and where the Spiritual Court ſet a- 
ſide a" Will diſpoſing (iter. af) of 
ſuch Eſtate, as revoked, this Sentence 
did not affect the Deviſe of ſuch R 

4-4 , I 


Eſtate. vo: 56 


Real Eſtate cannot roi a Will made | 


before the Purchaſing thereof, 170, 


INT y 4 


Where the Perſonal Epate ſhall or ſhall not 
| be applied to exonerate the Real. | 


his Daughter, and all his Real Eſtate 
to Truſtees, in Truſt to pay Debts, 
Sc. Remainder to his Daughter in 


24 
Expreſs Words, or Words tantamount, 
are requiſite to exempt the Perſonal | 
Eſlate from Payment of Debts. 325 
Every Mortgage, though without any 
Covenant or Bond to pay the Money, 
implies a Loan, and every Loan im- 

-- plies a Debt; therefore an pou eo 
ortgagor ſhall compel an Applica- 
tion of the; Perſonal Eſtate to pay off 
2 Mo though there was no Co- 


yenant, Cc. from the Mortgagor. 


not change the Nature of the | 


A. covenants on his Marri 


«EF 


. Rczivz n. 

The Appointing a Receiver is not in 
| Cafes & Turning the Party out of del, 
| ſeſſion; as where a Receiver is ap- 
pointed of an Infant's Eſtate, the Re- 
ceiver's Poſſeſſion is the Poſſeſſion of 
the Infant ; but on the appointing a 
Receiver in an adverſary Suit, as 
where the Plaintiff in Eje&tment has 
recovered a Verdict; here the Receiv- 
er's Poſſeſſion ſeems to be the Poſſeſſi- 
on of him that has the Right to it. 
TIP 3 Page 072 
As the Receiver is the Hand of the 
Court, he will be put in Poſſeſſion in 
a ſummary Way, by ordering the 
Tenants to attorn to him, and t- 
ing him a Writ of Aſſiſtance, without 
awarding an 1 which is, 
in other Caſes, the uſual Proceſs. 
ibid. (N) 


a > ** _ 
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RxcoOoONISANCE. 


4 ——— n TS : 

One taken on a Szppli vit, and continu- 
ed in Priſon a Year without any freſh 

Threatning, diſcharged on entering 

into a Recogniſance before a Maſter 

in 1004. with two Sureties in 300. 

each to keep the Peace, 10g, 104 


Rxconpen or London. See Loxpgn, 


Rxcovery. 


Tenant in Tail Male, Remainder to him- 
ſelf in Fee, deviſes his Lands to J. S. 
and then ſuffers a' Recovery to the 
Uſe of himſelf in Fee, and dies with- 
out Iſſue Male ; this a Revocation of 
the Will. rw 163 
to lay out 
30001. in the Purchaſe of Land, and 
to ſettle it on A. in Tail, Remainder 
to B. A. purchaſes the Manor of D. 
2 3 and never ſettles — 
but ſuffers a Recovery thereof; as t 
Covenant was a Lien on the Land, 
ſo the Recovery ſuffered” thereof diſ- 
charges the Lien, and bars B. of the 
= Benefit 


5 358 
Vor. III. 


ebe of ahe Covenant, and of. tha 
Remainde. Page 11 


to the Son in Tail, with Remainder 
3 The Son is an E and on 
an advantageous Mateh being 
ſed for the Son's Marriage, the po 
ud Infant Son — 
Ticles, and the er only covenants, | 
that — 54 A Year after the Son's 


ill Din in a Fine and Recovery. of 
| the» Family Eſtate to divers "Uſes, | 
+ (T herdofant/ Son ſeals the Deed, 8] 
*: within: a Year after he comes to Age, 
-going-with his Father in a Fine and 
D Racavery; 


clare the L les of the Fine and Reco- 
erg.. # nl? 206 
No preciſe Form. P Words requiſite to | 
declare the Uſes of a Fine and Reco- 
” provided the Meaning of the 
Parties ſufficiently + 208 
Tenant in Taik of-a Rent-gtanted de no- 


ve without any Remainder over, ſuf- | - 


fers a Recevery ; ckis will not give 
I; _— EE :owly: 8 
„ii. : 230]. 

Temat in Tail of Lade — 
bound to keep down the Intereſt, as 
„ Tenagt for Life ia even though the 
Tennant in Tail ſhall have died during 
dis Infancy, and conſequently before 
it was in his Power to have barred the 


r by Recovery. 235 
- enn. ; t 
vi L vpt, -: 
in poor Caule, to fave Expence, and 


where the Matter is clear, the Court 
will reſer it to the Regiſter, and not 
00 the Maſter, to compute . 


55 * Arrears of Rent. 1 21 238 

bs Wan 

5 the Diſcretion. of the Cracker 
or no to grant a Rehearing, 8 


order for Reheating refuſed- to be diſ- 


charged, though at the Diſtance of a- 
bout twenty-four Years. ibid. (N) 


v\ 


ihe 


A. Ten of the Friucipal Matters 


ather 
in Bags Ara VEL 1} 


coming to Age, the Father and Son | 


the Infant Son's - ſealing |: . 
 » of theſe: Articles nat ſufficient to de- |: 


g 


1 


not | Dev 


2 


The Father Tenant for Life, Remainder |- 


An Agreement was ſigned by the 
ties, and by Conſent —— Se 
Court, to ſubmit to ſuch Decree as 
the Court - ſhould make, and neither 


Party to bring an Appeal; yet the 
Dun e allowed to be | cd. Page 242 
* ine neck - 


One 'having 2 Right to A to 
S. brings a Bill for an Account of 

. 's Perſonal Eſtate, which Bill be- 
demurred to, the Plaintiff took 

our᷑ Adminiſtration to J. S. and charg- 
ed the ſame by Way of Amendment; 
this held to be ſufficient, for that the 
Adminiſtration, when taken out, re- 
lated to the Time of the e 
Inteſtate. 351 
So where an Executor, before Probate, 
| files a Bill, and afterwards proves the 
Will; ſuch — 8 Probate makes 
the Bill a good ibid. 
Ses Cancatming 


— in Hacation to lee 
it. SECUALT 123. 


21 


35) 35+ e RELEASE. 


ife to fach of the Children of 4. as 
ſhall be living at his Death. A. has 
Iſſue B. who becoming a Bankru ** 
gets his Certificate allowed, 
which A. dies; this Contingent Inte- 
reſt is liable to the Bankruptcy, - 
aſmuch as the Son in the. Father's 
Life-time might have releaſed it. 132 

Wes a — of "dag of Lon- 
dan accepts a Legacy of 10,000. 
left her by her Father, who recom- 

| _—_ r ht 


to Part, which 
I releaſe. — — 1 if the Or- 

ps Part be much more than her 
ele 


though ſhe was told ſhe might 
which ſhe pleaſed z yet if ſhe 
did not know ſhe had a Right firſt to 

al _ __—— 
7 Part, before ſhe made her 
this is ſo — that 


= Perſqnal 
of her Or- 
may avoid her Releaſe, >... 31 


_— 


e i Tr Vero, FY 


— 
In what Manner a he "Ss. . 1 
to be informed of his Ri * ee ought 00d; under Tit. Limitatim of eu 
_ be bound by ſuch Releaſe. Parr 321 Jer Dart, Kc. Tit arg; alſo 
Though, gen Yen erally ſpeaking, an Execu- "under Tit. Renrs., N 
tor or Mate compounding, or e. 1 R ta WO" 
leaſing a Debt, muſt anſwer for the | | Rabin, © 
. ſame, yet if it appears to have been | | 
for the Benefit of the Truſt, Eſtate, it | A Ten ho had paid Taxes. 49 
is n Excuſe, K | 1 . count of a Charity which appeared vo 
- | - be exemp hed from T axes, not fi 
12 RrLIzr. 11 * ed to ber relieved out of the 1 
Rent in his Hands Page 128 ; 
A Bill is bre by a Lord ofa Manor | A 1 Profits of the Wife Tanck would 
to recover a Fine for a Copyhold, on | belong to the Huſband during the 
- a Suggeſtion, that the Defendant was | Coverture, ſo the Rent t of 


admitted by Attorney, but ſome- 
times pretends the Attorney had no 
Authority to take ſuch Admittance; 
the Defendant, anſwers as to Part, and 
bels picker as to Relief; ; the Demurrer 


Lord r A mi againſt Tenant to 

recoxer. 2 Quit- Rent, alledging Har 

the Land out of which che-Quit-Renc 

| ks OHA A toey, of Poſ- 
0 t. Witch other Lands, 

not known ; the Defendant AF | 

as to Diſcovery, and demurs as to | 


J Relief; Demurrer good. Are, 149 


Hain. | 


17 4 be a Copyholder i in Tail, Remajn- 
der to B. in Fee, and A. takes a Grant 
of the Freehold from the Lord to him 
and his Heirs, and dies without U 
ſue : Nu. If B. in whom there was 
once a veſted Remainder in Fee in the 
PFremiſſes is not ingicled 135255 
10 
Where a Term for Fears is devi 
A. for Life, Remainder to B. and the 
Executor aſſents to the 1eyiſe to A. 
— is a good Aſſent to the Deyiſe 


Where the Uſe of Goods i is given to — 
for Life, Remainder over; the Caf 
gu Uſe for Life muſt ſign an Inven- 


tory, expreſiin 


that he is intitled to 


_ theſe Things for his Lite, and that 


_ afterwards- ny belong to the Þ Perſon 


148 & 


is 


the Land during that Time 
* is A A. wy the 4 


longs wo the 
2 d, ho may 4 
Rent incurred during 9 


If a Rent de novs be Sinn in Ta 
without Remainder ov 
Tenant in Tail takes Wife, 3 — 
without Iſſue ; the Wife —— 


Thi 
Dower Ln Tout of not iu 


Being. 9 if che Rent were granted 
in Tail, Remainder over. 230 
Tenant in Tail of a Rent granted de 
nabe, without Remainder over, 
ſoffers a Recovery this will not paſs 
ann but only a Sn 


On what- ion the Law: A 
the Remainder of a Rent, 9928 
novo, to be good RM) 

One deviſes a yy to be ſol 
BY Legacies amounting to 800 l and 

the Rent-charge ſhould ſell for 
10004, the Teſtator gives 4 further 


"LI 200 l. The Rent-charge 
above 800 l. and 14 . 
252 


1000 J. what exceeds the 800 
belong to the Heir. 
A Legacy out of a Bent charge ſhall 
carry Intereſt, 
to faye Expence, = 


In a poor Gauſe, 
where the Matter is clear, the Court 
will refer it to the Regiſter, inſtead of 

a Maſter, 0 an the Arrears of 
Rent. | 255 


» 4 wr”. 4% —— — 


Ni , wi 
* (4 Fs; FS 


— 


ITT 


4 7 Flare of the Principal Matters f 


At Law there if be no * 
„cupant of a Rent: As if had 

"ed a Rent to A. for the Life of N. 

A had died living B. the Rent Any 

have determined. Page 264 (N) 
If a Man had granted a Rent to A. his 

Executors and Aſſigns, during the 

Life of B. and afterwards the Grantee 


had died, leaving an Executor, but 


no Aflignee, the Executor ſhould not 
have had the Rent, which being a 
Freehold, could not have deſcended 
to an Executor; but this is helped by 


1 Statute of Frauds, fince Eict,, 


Ar be granted to A. for the 
B. and A. die, living B. A!s 
" Hs Adminiſtrators thall have 
ring the Life of B. for the Sta- 

cute is made not only to prevent the 

| Inconvenienty of ſcrambling for the 


Eſtate, bur alfo for continuing it du- | 


ring the Life of the Cuy 
EEE 7 J. (N) 
Lord: brin 4 Bil" nft Tenant to 
- recover wing Blunt Ton that 
E. the Land out of which the 
_ ſues, by Reaſon of the 


is not known; the Defendant anſwers 
as to Diſcovery, and demurs as to 
Keler the Demurrer good. ere. 


4 
Thoogh a Bill in Equity to e 
Quit- Rent may, under For Circum- 
"ſtances, be proper, yet it ought to 
appear therein that the Plaintiff has 
no Remedy at Law. "| 56, 257 


ierten Sce Tit. Pra. 


A Defendant i in his Plea of a Purchaſe 
for a valuable Conſideration, omits to 
deny Notice; if the Plaintiff replies 
to it, all the Defendant has to do, is 

to prove Notice. 94 

If a Defendant puts in an Anſwer to a 

Bill brought by an Infant, who does 


not reply to it, ſuch Anſwer muſt, it 
ſeems, be taken to be true; in Re- 
gard the Defendant, for Want of a 


2 „ 


Ire o . | 


. Poſſeſſion of that with other 120 | 


Replication, i is deprived of an 9 


tunity of examining Witneſſes to 
prove his Anſwer. „ 237 (N) 
. | 11 


Nesees. 


ſa. an  Trdiftmnent for a Reſcue bar Pri- 
foner, the Word Reſenſit, or ſome- 
thing equivalent, muſt be uſed, to 
ſhew it was forcible, and againſt the 
Will of the Keeper. 484 


124 


Kram. See Exzcuron. 
Reruan. 


One OY bad been a Priſoner in New- 
gate for Debt, but ſince removed to 
the Fleet, is excommunicated; the 

Court of Chancery will not direct the 

Curſitor to make out a Writ of Ex- 
communicato Capiendo to the Warden 
of the Fleet; but the Writ may be 
directed to the Sheriff, who may re- 

turn 4% 1 ft Inventss, and on this 

R. may. grant 'an Habeas 
1 thereon c 4 him with 
| an ee Copiendq. 53 


_ReveRoioN. 


A. has two Sons B. and C. and on the 
Marriage of B. A. ſettles Part of his 
Lands on B. in Tail; and A. bei 
ſeiſed in Fee of the Reverſion of the 
Lands, and of other Lands in Poſſeſ- 
fion, deviſes alt bis Lands and Here- 
ditaments not otherwiſe by bim fettled or 
| _ of ; the Reverſion i in Fee will 


56 

1ER Reverſion in Fee is Part of the old 
Eſtate, and if the Owner had the 
Land as Heir of the Mother, the ſame 
ſhall deſcend to the Heir on the Mo- 
ther's Side; ſoifj it was Borough Eng- 
Ii or Gavelkind, it ſhall deſcend ac- 
cordingly. 63 
Regularly a Remainder is carved out of 
'-@a Reverſian; ſo that where there 
would have been no Reverſion, there 
can be no Remainder ; but this does 


not hold in the Caſe of a Rent . 


ais 


de novo, of which the Law — . 


123 to be granted. Page a0) 


4 


. 


with a if the. Eather b 
. or Will bed DE — 4 
0001. 8 5 2 


for Years, Remainder to B. the Sum of 10, 
ate Lit titre is doing Waste z B. Baughee 1 ſhould be a 
though "he cannot bring Wale. s i093 the Father leaves 1 
not having the Inheritance, yet he hters of the "Vale. of 10,0001. 
is intitled to an. Injunction. But the ".this no — | 2 45 
Court will not injoin, . unleſs the — At vide 4 


vrcügger in Fee be made 3 
4 * approve M 


13h 77 
« 1 00 000 


wet? 


0 


Az 


10 Rayiaw, "mY or. See Tit, B 


h 


LIL A A Wh, Se under feel ; 


A = 0 we 
.-a further Arre 


LS | 
TIO See alſo Tix. Lycagy: 


"Freeman of London, befpre Mar- 
Na Ben Na ſome Part of his Per. 
(Mes pon his intended Wife, 
* take E 
t mention 


eck after his Death, with- 
u 
18 of her Cuftoma 
this will bar her of an 


Furt, 

x Is 1 5 Intention or che rarty 

makes the 2 

tisfaction or not. 

A Father's permitting Lands to deſcend | 
in Fee, juſt © he ame Value with 
Lands — to be ſettled in 

Tail; this is a Satisfaction. ibid. 

A Matter of leſs Value not to be taken 

in Satisfaction for what is of greater 

ale... 226 

| Lands of much greater Value left Þ a. 
Daughter, no Sat Wr or a Por- 

nee ibid. 

* vide ins. 

coyenanted to be laid out in 

pr fi» Money need not be laid 

— 5 te Jang u 


5 


Fa 2 


ſome 


this Kr be a Sa pro tanto. 
% 


F 1 8 a Term y was mile For 
Youth 


e e. 9997 
3J & 10 814. $8 


It to be in Bar [or Sa- 


on one Purchaſe; 


22 | and poſed 


— 5 


ar; of the Pins 
- and then the, Huſhand- dies — 
5 —— greater than 1 — 
even in the Caſe of, 3 2 
ta be a Satisfaction of Pin- r 
befate the making of the 353 
Where- Pin-Money is — — 
Wife, and the finds erin 
Clothes and — this is a — 
, to Sen. | 
incumed — 


nr 


in: 
Time. : 
5 One having by. his Will given his wWik 


or | 
314 * * tl 
6c l. in Money. on his- Death Bed 
— his Servant to deliver to his 
Wie, then preſeot, to Bank Notes, 

able to Beater, amounting to O /. 
ying, he had not done enough for 
w 5 Wife 5 this Gift Re: to be addi- 


. 


tional, and not to be 8: (Satisfaftion 

| or] Payment of the former Legacy in 

de Teſtator's 1; ESQ 356 
* _— 


Sacontring AND Incvunances, j Jupo- 
MENTS, STATUTES * f 


zaneft. 
The. rt will a not, ac Piel 
ſer aſide a Security made under a De- 


.cree, and approved of by the Maſter. 


8 
ſed of Lands in Fee in A. 
ed of an extended Intereſt 


upon wy ky in 3. deviſes all his 
5 , Lands, . en RN Nn 
| * 


— 


A Tang ef the Principal 


— NN 


2 4) 
Hater: 
* 


— 


in A. and B. to J. S. and his Heirs; 
this will not the Extended or 
Chattel Intereſt in B. 3 | 
chere be another Clauſe in the Will, 
which (inter al) diſpoſes of all: the 
Teſtator's Debts or Credits. Page 26 
Where a Judgment was given to a Pa- 
piſt, it was reſolved he could not 
extend the Land ; for that would 
give him an Intereſt in the Land, con- 
trary to the ex Words of 11 & 
12 of W. 2. w 1 in-“ 
capable taking any Intereſt in 
If the Wife has a 1 —— is _— 
tended upon an Elegis, the Huſband: 
may aſſign it withour a Confideration. | 
Ia judgment be given in Truſt for 
u Feme Sole, who: marries, and by 
+Confenr of her Truſtees, is in Poſſeſſi- 
on f the Land extended; the Huſ- 
band may aſſign over the extended | 
Intereſt. And by the ſatae Reaſon, | 
if a Feme has a Decree to hold and 
enjoy Lands, until a Debt due to her 
is paid, and ſhe is im Poſſeſſion under 
this Decree, and marries, the Huſband 
may aſſigu over the Deneſit of chis 
without any Conſideration; fur it ia in 
Nature of an Extent.' | - 200 
Where a Man purchaſes an Eſtate, pays 
Part, and gives Bond 50 the Ne- 
ſidue of the Money; 


the Bond, is ſufficient. 
The Court will not order 


cuſe for not having filed one before; 

though a ſlender ſe may be ſuffi- | 
cient. . "nu oi. g F 314 
A Term affigned to attend the Inheri- 


tance ſhall, in Equity, follow all the 
_ Eſtates created out of it, and all In- 
cumbrances ſubſiſting upon it. 
Where by the Statute of Frauds it is 
"Taid, that Judgments ſhall not bind 
Lands, but from the Signing, this 
relates only to Purchaſers ; therefore, 
as between Creditors, a Judgment 
entered in the Vacation relates to the 


| Adminiſtrator 
ſome of the 


ice of 
_ -  anequitable Incumbrance, before Pay-“ 
ment of the Money, though after 


07 
che-Filing an 
Original to make good a Judgment | 
on Error brought, without fome Ex- 


330| 


VIA 


A. died ſeiſed of fome Lands in Fee;-and 


Judgmenc 


eonſiderably indebted by 0 
Contract 3 and after the 


Death of 
Day of the next following Term, 
many of the judgment Creditors de- 
livered Neri Facias's to the Sheriff, 
Fho took the Goods and Furniture in 
| — In this — it was held, 
that the Judgment Creditors having 
lodged their Writs of Execution in 
the ſame Vacation that the P 
died, it related to the Teſte of the 
Writ as to all but Purchaſers 3 confe- 
quently that theſe Goods were as e- 
victed from A. in his Lifetime; by 
which Means the ſimple Contract Cre- 
ditors, who deſired to ſtand in the 
Place of the Judgment Creditors upon 
the Land in Proportion, as (theſe. had 
exhauſted the Perſonal Ell ate, (ſup · 
poſing 4. to have left the faid Perſon- 
al Eſtate at his Death) were without 
Remedy. Page 399, 400 (N) 
A. owes Money by feveral Judgments 
and Bonds, and dies. Inteſtare, His 
— the Judgments and 
nds, and pays more 
than the Perſonal Eſtate amounts to; 
what the Adminiſtrator paid on the 
Judgments muſt be allowed him; 
But as to what he paid on the Bonds, 
he muſt come in pro ratd with the 
other Bond Creditors out of the Real 
Aﬀets. 400 
Decree of the Court of Chancery is 
equal to a Judgment in 'a Court of 
Law; and where an. Executrix of 4 
who was greatly indebted to ſeveral 
Perſons in Debts of different Natures, 
being ſued in Chancery by. ſome of 
them, appeared and anſwered imme- 
diately, admitting their 
{ſome of the Plaintiffs being her own 
Daughters) and other of the Creditors 
ſued the Executrix at Law, where the 
Decree not being pleadable,, they ob- 
tained Judgments ; yet the Decree, of 
the Court of Chancery, being for a 
juſt Debt, and having a Real Priority 
in Point of Time, not by Fiction and 
Relation to the firſt Day of Term, 


— - 


. 
A 
- 


- firſt Day of the preceding Term. 399 


was preferred in the Order of ny ey 


— — — 
* * 
. 


contained in the Tris b Wola. Y 


jp 


techs Jadghnts z and the Executrix 
protected and indemnified in pay ing | 


2 Obedience to ſuch Decree, 


Law ſtayed ſt Money: 2 nee 
the by 'by ieren Page Pee = 22 2 


Ne 


Cou vos ir 10 


ima Of berg bt br wth 


Where the Will does not require — 
the Executor ſhould give Securi 
is not uſual for the rt to inſi 


it, until ſome Miſbehaviour; 2 


where one by Will the Re- 
ſidue of his Perſonal Eſtate with 400. 
"per Am to his Wife, to be 
quarterly, the Executor was ordered 
bo bri ring before the Maſter ſufficient 
and Securities, to be 3 
2 to ſecure this Annuity, 
ere the Spiritual 8 has 94024 
to grant the Prubate of a Will to an 
Executor reputed to be in bad Cir- 
E 
mou 
— — — 
ſuch Caſey inforced the Granting of 


IA rA a peremptory Nanda. 


| 337 (N) 
SrapmerharON. See Tit. Paocrs. 


3, 'SurrI FF. 
One they had been a Priſoner in New- 
gate for but nee removed to 
;the Fleet, is excommunicated z the 
Court of Chancery will not direct the 
Writ of Excommunicato to the 
Warden of the Fleer ; but the Writ 
may de directed 10 the Sheriff, who 
may returu a Now eff Inventus, and'on 
this Return, B. R. may grant an Ha- 
Beas Corpus, and thereon charge him 
with an Excommunicats Capiendo. 53 
The Sheriff is che proper Officer to exe- 
cote Proceſs; only where he is Par. 
"xy, or otherwiſe incapacitated, ir muſt 
"OA the Coroner, e 


0 12610 


* „ rd ng. N 1 bead 
2 . 7 OW os 


? 


Ship without any Covenant 
Payment of the Mo The 
was taken at Sea, — the 


* the Mort- 
Lage Lewy, e 


S0 ici rox. See Arronsbv. 


Jovrn.9z a Company AND poet. 


bo #17 3 
beds Ge of wh RE 


rectors are veſted by Act ef Parlia- 
ment; a gary of Limita- 
tions might pleaded: againſt 
the late Directors, it is pleadable a- 
1 , who ſtand but in 


bought South - Ses Stock with 
it in his own Name, but entered it in 
. - his Accome-Book as bought for N . 
after which the Trader became Bank- 
rupt; the Truſt Stock not liable to 
the Bankruptcy. 187 (N 
Alt dhe Seurb-8re Loans gene ad 
on the Credit of che Stock, without 
lle 


3 . 


Laser. lang 
Spelzen Lu. Lan. 


ee Pinron aner. See dgree- 
ment when to be performed in Specie, and 
when not, Tits nee 


Deng 
stet Cons. See c. 


bugs on ae oF PanLianayr, 
AND . CONCERNING THEM, 


No new Thing, but uſual, that an Inte- 
reſt raiſed by a ſubſequent Statute, 
ſhould be under the ſame Remedy and 

| Advantage, 


— died; 4 = 


in whom the Eſtates of the late Di. 


I 
A Trader in Londen havin Money of 
8. (who refided in H in his 


| 'Spxct2iex Davin: on Looser. See 


2 


7 Tam r of the: Puuh Marters _ 


a A 1 


u 


eee as an Intereſt a = 
fore: Thus the Statmte of 32 A. 8. 
enabling a Man to deviſe his Lands, 
bas been — Reſpects held to be 
within che Eq 
the Act * i =— 2. erecting 
Exciſe, may, with Regard to the Sale 
of Offices within that Branch of the 


Revenue, be within the Reaſon of the | 


S 6 of Ed. 6. Page 393, 3904 (N) 
es where Penal —— not 
been extended by an equitable Con- 
ſtruction. 431 
The Preamble of an Act of Parliament 
ſaid to de the Key for opening the 


Meaning and Intent of the Act. 434 
In what'Cafes and under what Circum- 
ſtances an Affirmative Law, without 


Negative Words, may repeal or take 
e the Force of a former Law. 491 


Statutes of Wb See Baux- 
> RUPTS. 


Statute 4 Diftribution.” See Dura it 15 
T1ON, Wi * 45 | 


| Sara of - Frands FE an See 


* SECURITIES, | Witt, 
C 


Statute 'of Limitations. See Le 
ions. 


See WIS. 
See Bair, 


| ""SUPPLICAVIT,: 
SURETY. 


sos RVIVOR. See JoinTENANTS, 


CITY 


1 


- - F 


a> 


"© 

o mn will lie for a Tenant to be 
-relieved out of the Arrears of 
2 for Taxes which the Tenant has 
actually paid on Account of Rent 

reſerved to a Charity, which 
to be exempted rang, Taxes, 128 (N) 
Where Land was mortgaged for ſecu- 
an annual Payment of 20 l. to 
by ry in Satisfaction of her Dow- 
er; this annual Payment being ſecured 


27 H. 8. 80 
the 


Sw une. See Dis ae 


| 


| as the Land A eh but if the T 
Widow omits to deduct for 


Tawanrs. IN ; Coxuon, See W 
NANTsS. 


TENDANT ON THE mme, 


See M for Tears. p 


Tzu AND VacariONn. 


- 


Judgments entered in the Vacation re- 
late to- the firſt Day of OE, preceding 
bar | Ot . 


a 


Ws. 


Tail, as to one Moiety, Remainder to 
C. an Infant in Tail, as to the other 


Moiety, Remainder over. There is 
ee on the Premiſfes greatly de- 
ing; B. the Remainder Man brings 


1 praying that the decaying Tim- 
be may be cut down, ſold, and the 
Money divided between him and the 
Infant; the Tenant for Life ordered 
to have ſufficient left for Repairs, and 


conſidered for the Timber, which, 
when ſeyered by any Means whatſo- 
ever, belongs to the firſt Owner of the 
| Inheritance, Decay Jing Timber not 
to be cut down, if r Ornament, or 
Safety. Alſo where an Infant is oon- 
cerned in the Inheritance, no Ti 
ber - to be cut down without the 
22 of the —— and by of 
t's ro Out 18 
Benefit. 72 ET 267 


{4 


Tirktt. ö 


there, and deviſes all his Land in A. 
The Titties, as "iy ae ifaing — 


WW 


out of hens: ought to anſwer Taxes | 


in. his-Payment of the Annuit 1 15 


ſhall not make her refund in Equity. 
Page 128 (N) 


A 


Than? FOR 1 AND Tian . 


As to all but Purchaſers not Creditors) 


A. Tenant for Life, Remainder to B. in 


an Allowance for Damage done to 
him on the Ground; but not to be 


— 


One has no Land in 4 but bas Tithes 


— —— 


„ 


contained in eos =——— r * 


I 


La. Aa a 


of the Land, \and Part of the Profit 
thereof, ſhall paſs. 


Trave. See more Tit. Banx aver, | 
N PARTNERS. 

A Tradeſman in London, by Order of a 
Tradeſman in the Country, ſends 
Goods to the. latter, who does not ap- 
int or name the Carrier; after- 
wards the Carrier embezils the Goods 3 


the Trader in the Country muſt ſtand One 


to the Loſs. 186 
A Trader in London. having Money of 
„S. (who reſided in Holland) in his 

nds, — 26 South-Sea Stock in his 

own Name, but entered it in his Ac- 
count Book as bought for J. S. after 
which the Trader became Bankrupt; 
determined that this Stock was not 


liable to the Bankruptcy, 187 (N) 
(TRANSPORTATION. See FxLony, 


Tann See TIUIII. 


| G 

Tia of the Cuſtom of 1 
Certificate of the Recorder, and what, 
and againſt whom the Remedy is to 
be had in Caſe of a falſe Certificate, 
.. Tee Tit. Lon don. 

As for the Manner of Trial of Clerks 


convict before the Ordinary, ſee Tit. 
Cuanoy. 


* © 


». 


f Trust and TaveTas: 


Wher a Judgment is given to-a 
he' cannot extend the Land, Pug, 1 
would give him an Intereſt in the 
Land, to the expreſs Words 
of 11 & 12 of W. 3. cap 4. and it is 
_ fame Thing where the Juegment 
iven in Truſt for a Pa — . N) 
* chavge the the 
que Truſts Eſtate, = turning N 
2 into Land, & # converſo. 100 
ano of Truſt Evidence of the 

_ Fraud. 


Truſtegis a good. Witneſs for 12 


Page 386 


"in Truſt, mr OR g 
Creditors, and to anſwer Cofts, | 


of 


— 


A Trader in London havi Mone 
. 8. (who reſided in L 5 
lands, bought Soutb- Sea Stock in 

* Ac- 


on Name, but entered it 
count Book as bought for 
wards the Trader — 2 
bee gi , d kinky 
not liable to the 18: 
makes his Wife his 12 7 
and Executrix of all his Real and Per- 
ſonal Eſtate, to ſell and e there» 
of at her Pleaſure, to pay. 
Legacies, and gives hi rother (1 
was his next of R 
The Wife has the Reſidue 
„ 4p 193 
If a Judgment be given in Tul fox a 
Feme Sole, who. marries, and 
Conſent of her Truſtees is in Poſſeſſion 
of the Land extended, the Huſband 


in 
J. 


* — 6 
Money de Daene "be 2 no Dif- 
ference. whether it is depoſited in the 
Hands of Truſtees, or remains in the 
Hands of the Covenantor. 211 


A Truſtee forbearing to do what it was 


his Office to do, hall. n 


his Ceftuy que Truft, 215 
Every G15 en que Truft, whether a Volun- 
teer or not, is intitled to the Benefic 
of the Truſt ; and no Reaſon that the 
1 ſhould keep the Eſtate. 222 


The Wife of a Truſs not inti- 
— to 8 n 
Huſband may be Tenant by the Ps 
of a Truſt. 
The Court never allows an Executo — 
Truſtee for his Time and Trouble, 
1 where 2888 is an expreſs 
r his Pains, &c, 249 
Liang or Mie in Truſt, who had no 
y, and where * 4 of 
the Truſt was Jikel 
uſed; 


with Trouble, at 
terwards d with the —— 


nw que Truſt, but not an Executor | 


OL, III 


ary Legatees, ROO of 100 
Guineas, 


MGR — — 


Fr 4 { Tarey if the Principal Matters 


* - iS 2 Ee — 
be dying before the Execution of | 
tie Truſt | was compleated, his Exe- 
rats brought a Bill to be allowed 
thete 100 ie out of the Truſt 
Money in their Hands; but the De- 
mand was ditallowed. Page 251, 2 0 


Truſtee comp. ounds Debts or Incum- 
brances ; who to have the Benefit of 
it, ſee ler ton, DexBrTs, Sc. 

The Deviſe of à Truſt to be conſtrued 
in the ſame Manner as that of a legal 
Etat. 259 

An Executor or Truſtee for an infant 

2 negiects to ſue within ſix Years ; the 
Statute of Limitations ſhall bind the 
Wing 

4 Fine and five 1. ears Non-cliiin tall, | 
'in Favour of a Purchaſer, bar a Truſt 
Term, chough the Cefuy que Truſt be 
an Infant, 310 (N) 

Where 4 Bond is given to B. in Truſt 
for A. the Money due on the Bond 
' ſhall be paid in a Courſe of Admitii- 


tration; ſo if there be Seer = | 


Tears in B. in Fruſt for I. 
A Truſtee „e himſelf — 2 
© 


y Coſts'our 
Kat out of the Truſt _ 347 
T "hough, generally ſpeaking, 


tor or Truſtee compoun 27 or relea- 


2008 a Debt, muſt anſwer for the ſame ; | 


et if this appears to have been for 
the Benefit of the Truft e it is | 
an Excuſe.” 91381 
The Statute of 7 Ame; cap. 19. enabling | 
Infant Truſtees to cory, 
© the Directions of the Court of Cant þ 
cery, extehds' only to plain and ex- 
preſs Truſts, not to ſuch as are im- 
plied or conſtructive only. 367 
Leaſe of a Coal-Mine to A reſervin 
Kent; A. the Leſſee declares him elt 
à Truſtee for five Perſons, to each a 
Fifth. The five Partners enter 
work and take the Profits of the die. | + 
- which afterwards becomes unprofita- 
ble, and the Leſſee Infolvent; the 
© Ceftuy que Trufts not liable, but for the | 
Time "during which they took the 
Profits. | * 


3 


F 


his own Pocket, 


; purſuant to | 


| 


| 


nnn. 


2 N 
4. 


4121 1417 | 


Heads Caſes a an 1 hall be only a 


ee, ſee 7 


Reſulting Traft 


One deviſes a Rent-charge to be ſold to 
pay Legacies amounting to 800 f and 
if the Rent-charge ſhould ſell for 
2 the Teſtator gives a further 
; of 2001, The Rent-charge 
ſells eg be above 800 J. and leſs than 
1000 1. what exceeds the 800 J. ſhall 
| Trat to the Heir as a Reſulting. 
Truſts a Fase 252 


7 111 * rai is Doughters and 
Payment of Debts, ſee alſo PoxTLONS 
OR Paovisrons rok CHILDREN. 

The Truſt of A Term i is to naiſe: Daugh- 
ters Portions by Rents, Iſſues and Pro- 

fits ; or by making Leaſes for-three 

Lives at dhe - wy Rang or by 

granting C on Fines; the 

— to = jm to the Daughters 

| 2 their Age of. eighteen, or Marriage, 
as ſoon after as the ſame can be 

| liſed out of the Premiſſes aforeſaid ; 


| the Portions, as it ſeems, cannot . 


raiſed by Sale or Mortgage. 
In a Deviſe of Lands to y Debts, if 
the Creditors bring a Bil x compel a 
Sale, the Heir is, generally, to be made 
a Party; Jecus, of a Truſt created by 
Deed to pay Debts. N 92 
In the Caſe of a Deed of Truſt to pay 
Debts, the Sanity of the Teftator is 
,not proved; ſecus, where a Bill is 
| brought to prove a Will of Land. 93 
One by Will charges all his! world] 

- ſtate with his Debts, and dies ſeiſed 
of Freehold and Copyhold Eſtates, 
which he icularly diſpoſes of by 
Will; the Copyhold, not: ſur- 
"rendered w _ —_— ill, _ 

vet be applied to de Er o 
| Debts pari paſſu wich Freehold. 


96 

If I cha all m Lands with Payment 
of — had deviſe Part to A. 
and other Part to B. Or. the Credi- 

tors cannot be paid out of the _ 


df 


Term of 1000 Years to ſecure 


emen, e Words 


—_—— 


till the Maſter has certified what the 


is, which each Deviſee is 
to contribute; but if the Maſter cer- 


- tifies that the Debts will exhauſt the 


whole Real Eſtate, then the Creditors 
may proceed againſt any one Deviſee 


for the Whole. Page go 
ters Portions, payable at ſixteen; 


© vided, if no Daughter at the Time 
of Failure of Iſſue Male, the Portion 
do fink, ' There is'a Daughter Who 
_ attains to ſixteen, and marries with- 


Mother, and con 
might be a Son; the Portion ſinks. | 


ut Conſent, and no Son by the 


Be piety uf but the Daughter dies in 
the Life-time of the Father and 


ſequently while there 


ie 
In a * e a Term way raiſed 2 


Daughters Portions, viz. 10,000 1. | 
wich a Proviſo, that if the Father by 
-— Deed or Will ſhould 


the Sum of 10,000 J. to his ſaid 


Daughters, it ſhould: be a Satisfacti- 
on; the Father leaves Land to the 


5 this dis Eno, $6 a ae 


A Truſt Eftate was decreed to be ſold for 


the Payment of Debts and 


i 
1 


ies, 
and to be ſold to the beſt Purchaſer. A. 
articles to buy the Eſtate of the Tru- 
ſtees, and brings 'a Bill againſt them 
to perform the Contract ; the Court 
will make no new Decree, but leave 
the former Derree to be purſued. 282 


| Trae for Proving Cuntingess Remain: 


Sit P. . Tenant fot Life, Remainder to 
his Son R. T. for Life, Remainder to 
his firſt, Ec. Son in Tail. Sir P. 7. 
; Indenture Tripartite, between him- 
ſelt of the firſt R. 7. of the ſe- 

cond Part, and J. S. of the third Part, 
covenanted to levy a Fine of the Pre- 

miſſes. But R. 7. did not join in any 
Covenant in the Deed, nor in the 
Fine, but ſcaled the Deed ; determi- 
ned, that this was no Surrender, in Re- 
] the Remainder Man cannot fur- 
tender, but only releaſe to the Tenant 


give or leave | 


— 


f 


—— 


— 


. — — 
- for Life. And the bart x ihe 
Deed by R T. the Son, would n6i- 


| _ N nor releaſe his Eſtate, 

© wag boy Contingent Reniain- 
| oa to the Sc. Son was preſerv- 
ed, there being a Right of Freehold 


ſiubſiſting in K. T. the Son, for the 
3 Right. Page _ 


— 


a 


2 


Viaabier GENERAL AND nett. 
See alſo Juxkv. 

7. al lIndidtments againſt one . for be 

ing Acceſſary after the Fact. by Re- 

ceiving, Harbouring, c. a Felon; it is 

neceſſary to charge, that the Defend- 


ant — the Principal ou or 
convicted of Felony; and iſ- 
þ ſion of this neceſſaty t is not 
to be helped by the Ning af the 


Verdict; eſpecially if the Verdict 
does not find the Fact of Notice, but 
only what is Evidence thereof. 493 
Where a f. Verdict has not certain- 


ly fou wr #: Felony upon the F 


ard con y it is 
uncertain whether the Priſoner be 
guilty of any Felony at all, or only 
of a Miſdemeanor ; or where the] 
br Verdict that the 
1 and afterwards Judg- 
ment is . for Defects in the In- 
dictment ;; in theſe Caſes the Judg- 
— iven muſt be Judgment of Ac- 
z but this will be no Bar to a- 
. — indicmen conſtituting a differ- 
ent Offence. 499 


VOLUNTARY. Sec alſo Fraup. 


Every Cefluy que Truft, whether a Volun- 
teer or not, "iq intitled to the OR of 
the Truſt. 

voluntary Bond is good againſt the 
ecutor, though to be poſtponed to 
a ſimple Contract Debt. ibid. 

An Huſband voluntary, and after Mar- 

riage, allows the Wife, for her ſeparate 

Uſſe, 8 make er of e 
Eggs, Sc. beyond what is uſed in the 

Family; et which the Wife ſaves 

100 l. and lends it to the Huſband. 


After 


av” Tana we - Privapal Matters, | 


1 


5 8 the Huſband's Death, the Court 
Will, in order to encourage the Wife's 
- Frugality, allow. of this Agreement, 
and let her Rowe in as a Creditor for 


this 100 J. "eſpecially there bene no | 


Defect of ſets to pay Debts, Page | 
337 


A. having a Wife who lived, ſeparate 
from him, courted, and afterwards | 
married, another Woman, who knew 

| nothing of the former Wife's being 

alive. But this being afterwards diſ- 
covered, in order to induce the ſecond 
Wite co continue to live with him, 

A. gave a Bond in Truſt to leave her 

8 1900 J. and died, not leaving Aſſets 

| Y his ſimple Contract Debts ; 
thi Bond held to be worſe than yo- 
ene being given on an illicit Con- 


ſideration, opt to all the | 
| yOu Contra Debs 8 339 


Wap. Ae 5 


Wers. See TIER. 8 


0 
. IO" "I 


Wiz. ee Barer — | Tit. Witne Lid ＋ Y 


ry a 


| (Whether Paroli Euidincs be to be admitted | An 


i 


unn 


Wits. See alſo — or Wonps 


in the Caſe of a Deviſe of a Guardian 
D or. in a Will at 
ſee Parol Evidence. 


N fans Senſe t the Statute of Diſtribu- 
tion makes a Will for the Inteſtate, 
viz. by ſo far veſting the diſtributary 

Share in the Perſon intitled, as that 
though be ſhould die immediarel 
after the Inteſtate, it will be Tran 
miſſible to his Repreſentatives ; Juſt 
as if one intitled to a Legacy payable 
at a future Time, ſhoyld die before 
the Time of Payment, the Legac 
would notwithſtanding be an Intere 
veſted preſently. 459, 50 (N) 

Where a Bill is brought to prove a Will 

of Land, the Sanity of the Teſtator 

mult be proved: ſecus, in the Caſe of 

a Deed of. Truft to ſell for Payment 


„ 


n e never orders. a Will - to be 
Proved viud voce at the Having, 25 

Deviſeaf all my. Houtbold Goods 

Sc. to A. the Reſidue. of 2 berfon 

al Eſtate to B. TM Read 

Bonds do not b 6 Gao Word 
ds, for then. the Requel of the Re- 

due would be void 112 

A Will coming into Nminſter - Hall 
ought to be conſtrued according to the 
Rules of the Common La w-. 

One articles to Land, and the Tide 
is under a Will not proved in 2 
againſt the Heir, yet in ſome. 
Fquity will Te The the Purchaſer to 


Thou Nb be Proper A en Wil n | 
b et the an is not abſolute- 
„any more than it is to 
Nee 8 
ere the Teſtator owns his Hed 
fore the Witneſſes w ſubſcribe the 
Will in the Teſtator's Preſence ;_the 
Will is good, though all the Witneſ- 
ſes did not ſee the Teſtator ſign. (See 


Where 4 on the ware 
of a Will, "this is as p2iker Be determis 
nable in Expire. as: by a Judge 2 
a Ju at N 

22 of ee of a cot 
bold may be deęviſed without be be 
| ſurrendered to the Uſe ws Lg * 


Probale. ; 


A. dies indebted by one Band 10 B . 
by anether Bond to C. and leaves B. 
and J. S. Executors ; B. intermeddles 
with the Goods, and dies before Pro- 
bate, and before any Election made 

to retain; s. Whether 8 B. might 
have retai the Goods in his Hands, 
1 Executors have not the ſame 3. 
er | 188 

Where an Executor, before Probate, files 
a Bill, and afterwards proves the Will; 
ſuch ſybſequent Probate makes the 
Bill a good one. 51 

A Donatio cauſd mortis, thoy a- 
ture of a Legacy, need not * 


of Debrs. T; 1 93 


with the Will. 352 
© Deviſe 


| 


contained in the FHIRD Vo rung. 


Deviſe and Devjſee. See alſo Exrostr 108 
a or Wonps. | 


be . 
* 


i tes 4 a3. and dee 


Daughters, and deviſes his Lands to 
be ſold to pay his Debts ; and as 10 
the Money ariſing by Sale after Debrs 
paid, he gives 200 J. thereout to his 
- eldeſt Son- A. at twenty-one, the Re- 
fidue to bis younger Children equally. 

A the eldeſt. dies before twenty-one ; 
this 2007. ſhall 8⁰ to the Heir of the 

Teſtator: Page 20 

One being ſeiſed of Lands in Fee in A. 
and poſſeſſed of an extended Intereſt 
upon a Statute in B. deviſes all his 
Lands, Tenements and Real Eſtate 
in A. and B. ER and his Heirs ; 
this will not paſs the HI or 

Chattel in B. eſpecially jt 
there be another Clauſe in the Will, 
which (inter al) diſpoſes of all. the 
Teſtator's Debts or Credits. 26 

e e 4 keith for Years, de- 
es it to A. for Life, Remainder to 

the Heirs of A. This ſhall, it ſeems, 
on A. s Death, go to this Executor, 

and not to his Heir. 29] 

A. has two Sons B. and C. al 90 the 

Marriage of B. A. ſettles Part of his 
Lands on B. in Tail; and A. being alſo 

ſeiſed in Fee of the Reverſion of theſe 


| ditaments not otherwiſe by him ſettled or 
diſpoſed of 3 the Reverſion i in Fee veg 

5 
ON e all his Lands in A. B. and 
C. and elſetubere. The Teftator has 
Lands in 4. B. and C. and Lands of 
much greater Value in another. Coun- 


the Lands in the other County | | 


| n paſs by the Word el/ewbere. 61 
A Will begins, As to all my worldly 
« Eſtate, my Debts being firſt 
« give, He. The Real Eſtate is liable 
ro the Debts, N. being deviſed 
till the Dehts are '91 
In a Deviſe of Lands to pay Debts, if 
the Creditors bring y Bill to compel 
a Sale, the Heir is, generally, to be 
made a Party. - 92 
Vor- III. 


I deviſe 1000 


paid, 1 


If I charge all my Lands with 


of my Debs, and deviſe Part to A. 
and other Part to B. Sc. The Ctedi- 
tors cannot be paid out of the Lands, 
till che Maſter has certified what the 
Proportion is, which each Deviſee is 
to contribute; but if the Maſter cer- 
ties that the Debts will exhauſt the 
whole Real Eſtate, then the e rors 
may proceed againſt any one Des iſee 
for the Whole. Page 98 
One deviſes the Surplus of his Perſonal 
Eftate to his four Executors ; this is 
« joint Bequeſt, and, on the Death : 
of one, ſhall to the Survivors, as 
well in the Caſe of a Legacy, as of a 
Grant. 115 
Deviſe of Lands to Truſtees in Fee, in 
Truſt within ſix Toms after the Te- 
ſtator's Death, to raiſe e 7 i 950 
to his Daughter A. A. dies within 
the ſix Years; the 15001. ſhall go to 
her Adminiſtrator, here being no cer- 
tain Time limited when, but only the 
ultimate Time within which, it 5 


be raiſed. 
| * 
per FRET, 7; 
and his Wife for their ref avg 


Lives; 601. wherecf to be ue 
Wife for the Support of herſelf — 


Daughter, the Remaining 40 7. to my 


i Son; the Son dies; his Wife ſha 
Lands, and of other Lands in Poſſeſ- 


ſion, deviſes all bis Lands. and Heres | 


have the Whole 100/. per _ 


Deviſe to ſuch of the Children of A. "an 
ſhall be living at his Death. A. has 
Iſſue B. who becoming a 'Bankrupt, 
gets his Certificate allowed, after 
which A. dies; this Contingent Inte- 
reſt is liable to the Bankruptcy. 1 132 

Deviſe to my Daughters until m 


ſhall _ his Age of forty 
hopi that line my Son "vill 
have feen his Folly. The Son dies 


before forty ; the Deviſe to the Daugh- 
ters ceaſes. So a Deviſe to A. until 
B. ſhall attain forty Years; if B. dies 
before forty, 4.'s Eſtate ſhall ceaſe. 
Secu, if the Deviſe ro 4. be made a 
Fiund to pay Debts or Portions, which 
cannot be raiſed until 'B. ſhould have 


attained his My of forty, in which 
Caſe 


4 2 7 the Fee Matters, 


Prov Word get taken for 
\ ſhould." ge 176 
Deviſe to my. Sen 4 for Life, Remain- 
der to his firſt Son in Tail Male, Re- 
mmainder to his ſecond, third, fourth 
and fifth Sons ſucceſſively, without 

ſaying for what Eſtate, or any Words 

tantamount. A. has two Sons, the 
former of whom dies in his Life - time; 

'the"ſecond Son ſhall have an Eſtate- 
tail, being the firſt Son at his Father's 
Death. Qu. 178 
One 41 a Rent · charge to be ſold to 
acies amounting to 800 J. and 

Pie the Rent charge ſhould ſell for 
1000 J. the Teſtator gives a further 
Legacy of 2001. The Rent- charge 
ſells for above 800 l. and leſs than 

1000 J. what exceeds the 800 J. ſhall 

belong to the Few as a Reſulting 
Truſt = "26% 
Delite of: a Term to 4 for Life, Re- | 


f 


mainder to the Children A. ſhall _ | 
of | 


at his Death, and if the Childr 
A. die without Iſſue, then to B. 
Children of 4. die without leaving 
Iſſue at their Heath; this is a good De- 
viſe over. 258 


he 


' 


The Deviſe of a Truſt to. be conſtrued | 
for his Miſbehaviour, to pay Coſts 


in the ſame Manner as that of a Jegal | 


Eſtare. 259 | 
The Words, I deviſe * Tempo- 
8 ral Eſlate“, the ſame as, 1 detile © 


All my Woridiy Eſtate, and paſs | 
2 Fee, And this is the plainer, where 

it is afterwards ſaid, All the Reſt of | 
my Real Eſtate, the Word Ref being 


a Term of Relation. 295 | 


The Teſtator deviſeda Term for Years and 


all his Perſonal Eſtate to A. an Infant, 
and if 4. died during his Infancy, and 
his Mother ſhould die without any 
other Child, then to B. A. died du- 
ring his Infancy ; though the Mother 
was living, and might have a Child, 
yet the Court aided B. the Deviſee 
over, by directing an Account and 
Diſcovery of the Eſtate, in order to 


ſecure it, in Caſe the Contingency 
ſhould happen. 300 
A. deviſes all his Real and Perſonal E- 
ſtate to T'ruſtees, their Heirs and Ex- 
ecutors, in Truſt to pay 15 J. per Ann. 


| cies, the Surplus in Truſt 
ing Miniſters, and gives g00 4, — 
dies to his Truſtees. 


x . 
' 


— ——. 


their Lives, and aſtex ſe 


Een 


fterwards 
Teſtator by two Deeds of x ſubſequent 
Date, conveys all his, Real Eſtate i In 
Truſt, and makes a Git. 7 his Per- 
ſonal Eſtate to the Uſe of the ſame 
Truſtees and their Heirs, Sc. Pro- 


viſo both Deeds to be void, on his 


Tender of 105. to them. There was 
alſo a Proviſo, that if the Siſters diſ- 
puted the Will, they ſhould forfeit 
their Annuities. . The; Teſtator after, 
he had executed the Deeds, ſtill KEY 
them by him. The Truſtees rele 
paying the Siſters, their, „Annuities, 
who thereupon bring their ills 
| fiſting that the Deeds had.xevoked 35 
Will; and that there was a reſulting. 
Truſt for them as Heim at Law ; or, 
at leaſt, that they (the Siſters) were 15 
titled to their 15 /, ger Aumnum Ann 
* The Defendant inſiſted on t 
aintiffs having forfeited their = 
nuities 3 decre , that the vent 


-thauld-be to the two Siſters 
Diſſenting Miniſters, and the ruſtee, 


. Plaintiffs, but the Surplus t to 


out of his-own Pocket, Page 344, 347 
Revocation of 4 Fill. 


Tenant i in Tail Male, Remainder to BY 
ſelf in Fee, ' deviſes his Lands to J. S. 
and then ſuffers a Recovery to the 
Uſe of himſelf in Fee, and dies with- 

out Iſſue Male; this is a Revocation 
of the Will. 163 

Where. the Spiritual Court. ſet aſide a 
Will as reyoked by the Teſtator, this 
Sentence could extend only to the Per- 
ſonal Eſtate diſpoſed of — ſuch Four. 

16 

One ſeiſed of a Leaſe for Lives deviſes 
it, and afterwards renews; the Re- 
newal is a Revocation of the Will. 166 

Secus, as it ſeems in the Caſe of a Leaſe 
for Years. 168 

A. and B. Tenants in Common. of Lands 
in Fee. A. by Will dated 25 January, 


#7 AA 


g 12 


to the Plaintiffs his two Siſters for 


1719, en his Ae in Fee. Af- 
8 | . terwards 


? 
b 12 


— _ 


contained i in rhe Tones — Þ 


— 


terwards A. Jos B. made Partition” by 
Derd dated 16 A, 1722, and Fine, 
Be rv * to one Moiety in 
veral in Fee, and as to 
the Ae e — 8 in Severalty to B. in 
Fee; this Deed of Partition and Fine 
uo Revocation of the Will of 4. P 


169, 170{(N) 
Where a ſubſe _ eee — 4 
not revoke a 340 
Ub 7 Wits u 


34s * 


Where the Teſtator owns his Hand 1 
the Witneſſes who ſubſcribe the 
ill in the 8 Preſence, the 
val is good, though all the Witneſſes 
did not ſee the Teftator ſign. * 254 
Difference obſerved with Regard to the 
Statute of Frauds, which does not ſay, 
that the Teſtator ſhall ſign his Will 
in the Preſence of three Witneſſes, but 
requires theſe three Things: aſt, That 


"the Will ſhould be in ; 2dly, | 
That it ſhould be figned by the Te- | - 
ſtator; and 3dly, Thar it d be | - 
'Tubſcribed'"by "three ee in the 

Freſence of the Teſtator. 234 


wirurs, See alſo Fernen Exa- | | 


© MtinAaTiOn and DzPosrTrons. 


A Witneſs ordered to be examined de 
bene eſſe, where the Thing examined | 
ta, lay only in the Knowledge 
"Witneſs, and was a Matter of great 


Importance, though the Witneſs was | 


proved to be old or infirm. 


7 
A bare Trufte is « good Witneſs for hi 


. Ceſtuy que z but not an Executor 
2 Tl. W . Þ able to be ſued by 
Creditors, and to pay Coſts. 181 
A Commiſſion being granted to examine 
Witneſſes at Agiers, the Plaintiff died, 
which the Suit abated ; but 
itneſſes were examined before 
. tice of the — _ go 8 
amination held regular, t one 
the Witneſſes was living. 195 
Witneſſes examined in a Commiſſion after 
the Demiſe of the Crown, but before 
TR thereof; liable to be indicted for 


of the | 


&ARuke both at have, * in Equi 
that where to a Suit there eg 
ſo many Deſendants, if the Plainciff+ 
eannot give Exidenee againſt a De- 
fendant, he may be called a Wigneſs 
for a Co-Defendant. Page 288 
| Alves the . has been examined 
on Interrogatories, and 
paſſed, the Plaintiff ought not to Fe 
a miſſion to examine Witne 
in order to falſify the er Ex- 
amination. 413 
1 Wons x. 


CALLY. Mis 
women not = be endowed of a Truſt. 
See. Now aA. £2 T ad: 
19. i 


Wars. See alſo Kang riss, or 


E 


MORN» 7 J tl Z 


Where a Title depends on the Words. of 
a Will, this is as properly determina- 


ble in Equity, as by ue bee 
a fe Privs, 296 


1 Wario, See Dazvs. 
25: Warns, See alſo Pa oer. 5 
F . 11 f 


\Choer in nullo eft erratum att >. 
| Plaintiff in Error — have a Cer- 
- Hiorari ex debito Fuſtitie.y and and as it 
is diſcretionary, the Court will award 
it to affirm, but never to reverſe a 
| Judgment, ot make Errox. 985 1 


Ejeftione Cie, 


Qu. If not a proper) Writ . to try 
the wen * of Guardianſhip. 154 


ei 70 


An Advonſon deſcending to an Heir is 
Real Aſſets, and, as it ſeems, extendi- 


erjury, if they ſwear falſe, 196 
+ King, ſtat 1. cap. 8. ſect. 5. | 


ble in an Elegit. 401 
Error. 

Writ 2 not amendable, and why. 

315 (N) 

com- 


arch 
ations 


. 
t 

N 

* 
aj FA 
40 
* 
9 

E 
- 
2 
7 7. 


* 1 
7. * 


A TanrE of the Principal Matters. 


25 Excommunicato Capiendo. 


One who had been a Priſoner in New- 
| gate for Debt, but ſince removed to 
the Fleet, is excommunicated; the 
Court of Chancery will not direct the 
Curſitor to make out a Writ of Ex- 
communicato Capiendo to the Warden 

of the Fleet; but the Writ may be 
directed to the Sheriff, who may re- 
turn a Nen eft Inventus, and on this 
Return, B. R. may grant an Habeas 
Corpus, and thereon charge him with 
an Excommunicato Capiendo. Page 53 
The Writ of. Excommunicato Capiendo is 
a Viſcountie] Writ ; but where the She- 
riff is Party, or otherwiſe incapacita- 
ted, it muſt be directed to the Coroner, 
EIS)! bens” 
endo 
We” 


Al Writs of Ziconinhinicare 
muſt be returnable in B. R. 
Ne Ereat Regnum. 
- This originally a State Writ, yet now 


made Uſe of in Aid of the Subjects, 
to help them to their juſt Debts ;- but 


\_ ought not to be granted without a Bill 


firſt filed. | 313 
Yet ſee a Precedent to the contrary. ib. (N) 
How far the Lord Bacon thought proper 

to extend this Writ, ibid. (N) 


Habeas Corpus & Homine Replegianda. 


Qu. If theſe Writs be not calculated only 
for the Liberty of the Subject, and 
therefore not ſo mr to try the 
Right of Guardianſhip, as that De E- 
jectione Cuſtodiæ. 154 (N) 

„ 

The Court vill not order the Filing an 

Original to make good a Judgment 


after Error brought, without ſome Ex- 
cuſe for not filing one before. 314 


Raviſbment of a Ward. 
Au. If this Writ be proper, unleſs where 


the Defendant in the Action takes a- 


EE . 


_ | $eire Facias. 


The Plaintiff gets Judgment in the Pet- 
ty Bag, afcer which he is ſtopped by 
an Injunction. The Year and Day 
paſs; the Plaintiff, though hindered by 
the Injunction, yet cannot fue out Exe- 
cution without a Scire Facias. Page 36 

Qu. If in this Caſe the Plaintiff might 
not have taken out Execution, and 

continued it by Yicecomes non miſit 

Breve. 3 ibid. (N) 

A Scire Facias is not in Nature of a new 

Action, but a Continuation only of 


* 


the old o nee. 
Supplicavit. 


One taken on a Supplicavit, and continued 


in Priſon a Year without any freſh 
Threatning, onght to be diſc . 


. 
„ 
4. Tenant for Years,” Remainder to B. 
—— Remainder to C. in 2 A. 
is doing Waſte; B. choggh he cannot 
Hive f Acids of wa db. 1b 80 Be- 
ing the Inheritance, yet may have an 
Injunction. 268 (N) 
Year, , 
NE taken on a Supplicavit, and 
continued in Priſon a Year with- 
out any freſh Threatning, ought to be 


diſcharged. 103 
By the 18 Eliz. cap. 7. (intitled an Order 
for the Delivery of Clerks without 
Purgation) the Tultices, before whom 
the Allowance of Clergy ſhall be had, 
may detain in Priſon the Perſons to 
whom they allow Clergy, for any 
Time not exceeding a Year. 446 


% 


* » „„ „ „ 


Yzar and Day. 


The Plaintiff gets Judgment in the Pet- 
ty Bag, after which he is ſtopped by 
Injunction. The Year and Day paſs ; 


the Plaintiff, though hindered by the 


way the Ward. 154 (N)] Injunction, yet cannot ſue out Execu- 
tion without a Scire Facias. 36 
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